
 
 

C I T Y   O F   M O R R O   B A Y 
  

JOINT PLANNING COMMISSION AND  
HARBOR ADVISORY BOARD 

 SUBC O M M I T T E E 
A G E N D A 

 
 

The City of Morro Bay provides essential public services and infrastructure to maintain a safe, clean and 
healthy place for residents and visitors to live, work and play. 

 
 

Special Meeting - Friday, January 11, 2018 
Morro Bay Community Center, Studio Room– 3:00 P.M.  

1001 Kennedy Way, Morro Bay, CA 
 

 
 
 Gene Doughty - Harbor Advisory Board Subcommittee Member  
 Ron Reisner - Harbor Advisory Board Subcommittee Member 
 Gerry Luhr – Planning Commission Subcommittee Member 
 Joseph Ingraffia – Planning Commission Subcommittee Member  
 
  
    
  
ESTABLISH QUORUM AND CALL TO ORDER 
 
 
PUBLIC COMMENT PERIOD 
Members of the audience wishing to address the PC and HAB subcommitte on matters not on 
the agenda may do so at this time.    It is important that all participants conduct themselves with 
courtesy, dignity and respect. All persons who wish to present comments must observe the 
following rules to increase the effectiveness of the Public Comment Period: 

• When recognized, please come forward to the podium and state your name and address 
for the record.  

• Comments are to be limited to three minutes so keep your comments brief and to the 
point. 

• All remarks shall be addressed to the Committee, as a whole, and not to any individual 
member thereof. Conversation or debate between a speaker at the podium and a 
member of the audience is not permitted. 

• The Committee respectfully requests that you refrain from making slanderous, profane or 
personal remarks against any elected official, committee and/or staff. 

• Please refrain from public displays or outbursts such as unsolicited applause, comments 
or cheering. 

• Any disruptive activities that substantially interfere with the ability of the Committee to 
carry out its meeting will not be permitted and offenders will be requested to leave the 
meeting. 

• Your participation in Committee meetings is welcome and your courtesy will be 
appreciated. 

 
In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in this meeting, please contact the Community Development at (805) 772-6264. 
Notification 24 hours prior to the meeting will enable the City to make reasonable arrangements 
to ensure accessibility to this meeting. There are devices for the hearing impaired available upon 
request at the staff’s table. 
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A. CONSENT CALENDAR - NONE 

 
 
B.  UNFINISHED BUSINESS – 
  
 B-1 Measure D Study Session 
  
 B-2 Working Waterfront Study Session 
 
 
C. NEW  BUSINESS 
 
 C-1 Next Steps  
  
 
D. COMMITTEE MEMBER CLOSING COMMENTS 
 
  
E. ADJOURNMENT 
 
COMMITTEE MEETING PROCEDURES 
This Agenda is subject to amendment up to 72 hours prior to the date and time set for the meeting.  
Please refer to the Agenda posted at the Harbor Department, Community Development Department, 955 
Shasta Avenue, for any revisions, or call the department at 772-6261 for further information. 
 
Materials related to an  item on this Agenda are available for public inspection during normal business 
hours in the Community Development Department, at Mill’s/ASAP, 495 Morro Bay Boulevard, or the 
Morro Bay Library, 695 Harbor, Morro Bay, CA 93442. Materials related to an item on this Agenda 
submitted to the General Plan Advisory Committee after publication of the Agenda packet are available 
for inspection at the Community Development Department during normal business hours or at the 
scheduled meeting.   
 
This Agenda may be found on the Internet at: http://www.morrobayca.gov/archive.aspx or you can 
subscribe to Notify Me for email notification when the Agenda is posted on the City’s website. To 
subscribe, go to http://www.morrobayca.gov/list.aspx and follow the instructions. 
 
The Brown Act forbids the Committee from taking action or discussing any item not appearing on the 
agenda, including those items raised at Public Comment. In response to Public Comment, the Committee 
is limited to: 

1. Responding to statements made or questions posed by members of the public; or 
2. Requesting staff to report back on a matter at a subsequent meeting; or 
3. Directing staff to place the item on a future agenda. (Government Code Section 54954.2(a)) 

 

http://www.morrobayca.gov/archive.aspx
http://www.morrobayca.gov/list.aspx
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Staff Report 
 

DATE: 01/04/18 
 

TO:   Harbor Advisory Board Subcommittee and Planning Commission 
Subcommittee       

 
FROM: Scot Graham, Community Development and Eric Endersby, Harbor 

Director  
 
SUBJECT: Measure “D” and “Working Waterfront” Study Sessions 
  
RECOMMENDATION  
Review staff report and associated materials and develop draft policy language to better 
define and resolve ambiguities in Measure D and to develop a draft Working Waterfront 
Mission Statement and/or Policy for incorporation into the General Plan/Local Coastal 
Program/Zoning Code update.   

 
BACKGROUND/DISCUSSION 
The City Council, on July 11, 2017 authorized both the Harbor Advisory Board and 
Planning Commission to work jointly on development of policy language to better define 
and resolve ambiguities of Measure D and to advance policy language to better define 
“Working Waterfront”.   The intent is to insert the new language into the General 
Plan/Local Coastal Program and Zoning Code update.   
 
The subcommittee met on September 8, 2017 at the Community Center and after much 
discussion, a decision was made that members develop a bullet point list of 
discussion/decision items for consideration at a future subcommittee meeting.  
Subcommittee member Luhr suggested that it might be beneficial to engage the PC in this 
effort at their regularly scheduled meeting of September 19, 2017.   
 
The Planning Commission met on September 19, 2017 to discuss both Measure D and the 
Working Waterfront.  Input from the Planning Commission September 19, 2017 meeting is 
summarized in Attachment 1.   The September 19, 2017 Planning Commission staff report 
is provided for reference purposes as Attachment 4 and contains the July 11, 2017 Council 
Staff report., August 16, 2016 PC staff report. Measure D Ballot Measure and Ballot 
argument document, the August 2016 Tefft memo and LCP Land Use policy for Mixed Use 
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Area “B”.    
 
Bullet point lists provided by Ron Reisner and Joe Ingraffia are provided as Attachments 2 
& 3 to this staff report.   
  
CONCLUSION 
Staff has assembled bullet point lists from Ron Reisner and Joe Ingraffia, as well as input from 
the Planning Commission meeting held September 19, 2017.  The subcommittees should 
review the bullet point lists, input from the Planning Commission and all reference material in 
developing draft policy language for both Measure D and the Working Waterfront.  Depending 
on the progress made at the meeting, the subcommittee may need to meet a 3rd time or if 
sufficient progress is made, the item could be brought back to a joint PC/HAB meeting, where 
language could be finalized and forwarded to the General Plan Advisory Committee (GPAC) 
for inclusion in the ongoing GP/LCP/Zoning Code update.       
 
ATTACHMENTS 

1. September 19, 2017 Planning Commission Summary Input 
2. Ron Reisner Bullet Point List  
3. Joe Ingraffia Bullet Point List 
4. September 19, 2017 Planning Commission Staff Report 
 
 

 



 

ATTACHMENT 1 

Notes from PC Measure D/Working Waterfront discussion on September 19, 2017 

 

 

Measure D 

Luhr comments:  

1. should sites be leased for maximum return or left vacant or idle if there is no interest 

preserving them until interest materializes?  Treat as a natural resource.    

2. Are we trying to maximize profits or are we trying to preserve lease sites for intended 

use?  

3. How should primarily or incidental be interpreted.? 

4. When does an existing use lose it grandfathered status?  

5. How and when do we claw back a nonconforming use or site that has expanded its 

footprint beyond original approval.   

6. Can a nonconforming use be moved to an existing or new structure.  

7. How do we incorporate the bayside lateral access path into the waterfront in the 

Measure D area?   

 

Ingraffia:  

1. To what degree does Morro Bay want to subsidize the commercial fishing industry?  

2. Do we need some type of metric to determine whether the commercial fishing industry 

is still viable thereby justifying Measure D.  

Lucas 

1. Its ok if other uses are there as long as a commercial fishing use could go there later.   

2. Best case scenario we could accommodate non-commercial fishing uses up to and until 

a commercial fishing use comes along.  Issue is the length of leases.  Maybe shorter 

leases for non-commercial uses?  What about first right of refusal?  

Richard 

• What’s the operational definition of what we are looking at.  What are boundaries of 

Working waterfront?  Down to State Parks is too far.   

• Need to maintain the authenticity.  

Joe 



• Preserve the area to what Measure D meant.  Don’t mangle the meaning to add uses 

that were not intended.  

• Don’t think there are ambiguities.   

Working Waterfront 

• Boundaries extend too far 

Luhr 

• HAB (Risner) memo break WW into three areas.  Commercial fishing, visitor serving, mix 

of commercial fishing and visitor serving (mixed use) 

• Differentiating between or separating residential from industrial uses 

• Extend harborwalk to state parks 

Richard  

• Establishing an eelgrass bank could be a good buffer between Industrial and Residential 

uses in the south end of the working waterfront.   

Lucas 

• If we keep Measure D in place it encourages commercial visitor serving uses to locate in 

the other existing commercial areas.  

   



Planning Commission/Harbor Advisory Board Joint Committee 

Ron Reisner Notes Following the September 8, 2017 Meeting 

 

Measure D 

 

a) The terms of the State of California’s Tideland Trust grant to the City of 
Morro Bay are as follows: 
• The tidelands grant is in perpetuity, provided the City conforms to the 

terms of the legislative grant.  
• From north to south, Tidelands Trust lands extend from beyond Morro 

Rock, to nearly the Museum of Natural History. 
• The granted lands must be used for commerce, fisheries, navigation, 

recreational purposes, parklands, public access, public parking, and 
environmental protection or enhancement.  

• Residential use of these public lands is specifically prohibited.  
• The City may lease out these lands to private businesses for a period up to 

50 years, and all revenues from such leases must be expended within the 
area of the granted lands for purposes of the public trust.  

• In the 1960’s much of the granted lands were leased to established 
businesses on long-term lease terms that provided low rental rates in 
exchange for tenant investment in the business on the sites, or settlement 
of previous land ownership or county lease disputes.  

• Approved uses on the Tidelands Trust lease sites, including those within 
the Measure D area, are to be in conformance with the Tidelands Trust and 
the City Conditional Use Permit for the site.  

• Proposed new uses for Tidelands Trust lease sites must be in conformance 
with planning, zoning and land use policies.  

• Lessees proposing or considering new uses for a site are referred to the 
City’s Planning Division for review and approval. 

• In 2005, the City Council adopted a Harbor Lease Management Policy to 
assist in its administration of Tidelands Trust lands. 

b) Historically, the City has recognized that three distinct zoning areas exist with 
the Tidelands Trust lands: 
1. South of Tidelands Park - these are water area leases only, since the upland 

property and access to the water areas is owned and controlled by private 
parties.  In these water area lease sites, the City has encouraged 
continuation and/or enhancement of marine dependent uses such as boat 
slips and boat repair facilities, where feasible. Also, the City has 
considered this area to not be suitable for large redevelopment projects. 



2. Beach Street to Tidelands Park - in this zone the City controls both 
waterfront land and water areas.  Lessees have been encouraged to propose 
redevelopment of lease sites to improve public benefits on these sites, as 
well as to enhance the Embarcadero business environment, and to 
renegotiate leases to modern terms.  

3. North of Beach Street - this area is designated with zoning to preserve 
commercial fishing/marine dependent uses (i.e. Measure D).  Existing 
restaurants or retail uses are grandfathered in.  

c) A careful reading of the original arguments for and against Measure D seem 
to make clear that the original proponents of Measure D intended the Measure 
to prohibit/curtail (commercial) sportfishing operations.  However, 
“recreational fishing uses” are specifically mentioned in the “Argument in 
Favor” text as being part of the “purpose” of Measure D.  The Committee 
might want to discuss the differences between recreational fishing and 
sportfishing, and whether commercial activities promoting and serving 
recreational fishing are or are not Measure D activities. 

d) Should maintaining/sustaining the economic viability of the Measure D area 
be considered in the City’s determinations relative to Tidelands Trust lease 
site activities within the Measure D area? 

e) Should maintaining/sustaining the economic viability of the Measure D area 
be considered in the City’s determinations relative to land use/development 
within the Measure D area? 

f) If an existing business operator within the Measure D area determines they 
must modify (i.e. creep) their “mission” in order to sustain economic viability, 
is that OK or not OK? 

g) Relative to the mandates of Measure D,  what would trigger review of an 
existing Measure D area lease? 

h) What happens when an existing business within the Measure D area whose 
operation is contrary to the activities and/or purposes stated in Measure D 
needs to substantially rebuild its building (i.e. the point about other structures 
within the City having to meet current ordinance under those circumstances)? 

i) What happens when the lease expires for an existing business within the 
Measure D area, and whose operation is contrary to the activities and/or 
purposes stated in Measure D?  Or, what happens when a business with 
existing contrary activities and/or purposes sells? 

 
Working Waterfront 

 

a) The Coastal Land Use Plan designation for “Mixed Use Area B” appears to 
allow for “commercial use . . . generally serving a water-borne clientele or 



serving a water-oriented purpose”, provided that such use does “not result in 
any harmful (eg: toxic waste) discharge into the bay”.  If that is the case, such 
commercial use is conceivable west of Main Street between Acacia and 
Barlow Lane/Sandpiper Court. 

b) Presently in the U.S. there does not appear to be a clear or unified definition 
of “Working Waterfront”.  Multiple States, counties and municipalities 
around the country have self-designated a Working Waterfront, and such self-
designation runs the gamut from Main’s legislative protection of commercial 
fisheries access to waterfront facilities, to Florida’s legislated Working 
Waterfront definition including boatyards, marinas, and since 2006, resort 
hotels. 

c) The City of Morro Bay has the legal authority to implement sustainable 
working waterfront designation through policy, law, and regulation.  
Categories of issue in consideration of such designation include: policy and 
regulation; financing; planning; zoning; taxation; community benefit; and as 
it applies, the mandate of the Tidelands Trust.  

d) What portion of the City of Morro Bay’s waterfront area, which literally 
extends from Toro Creek in the North, to just south of the State Park Marina, 
should be designated as Morro Bay’s Working Waterfront?  In October 2016 
the Harbor Advisory Board recommended to the City Council that Morro 
Bay’s Working Waterfront extend from “Morro Rock to the State Park 
Marina”, and possibly be considered in three separate sectors.  The reasoning 
behind three possible sectors revolved around the relatively distinct uses of 
waterfront and water area lands in each sector – uses that support water-
dependent commercial and recreational activities.  Measure D serves to 
designate the sector to the north.  The sector from Beach Street south to 
approximately Mariner Memorial Park is principally visitor serving. The 
sector from approximately Mariner Memorial Park south to the State Park 
marina is a mixture of commercial, park lands, residential, and marina.  The 
Harbor Advisory Board considered it important to include this southern-most 
sector in Morro Bay’s Working Waterfront, since the sector supports and/or 
serves a significant number of people engaged in water-dependent 
commercial and recreational activities. 

e) Should a Morro Bay Working Waterfront take the form of policy, or law? 
 



 

H.A.B. & Planning Commission Sub-Committee Meeting 
Discussion Items Concerning Measure D & Waterfront Designation 

compiled by Joe Ingraffia 
Sept. 8, 2017 

 
• As referenced in Measure D, “primarily” commonly means most, a simple majority if 

only two purposes exist, or, perhaps plurality if three or more purposes can be posited. 
• As referenced in Measure D, the “illustration” clause is broad and binding; meant to rebut 

a potential argument that the explicit examples are exhaustive of those not permitted. 
• Enterprises unrelated to fishing, but contributing profits to maintain fishing in measure D 

area do not constitute “serving or facilitating.”  To find otherwise would be to gut 
Measure D as a meaningful restraint. Any enterprise at odds with Measure D intent could 
qualify based on profit sharing. 

• Based on ballot argument in support of Measure D, it is clear that measure was intended 
to prevent further loss of fishing activities, and not to roll back hands of time. Non-
conforming existing uses were intended to be grandfathered and were, in fact, 
grandfathered. 

• Based on ballot explanation in support of Measure D, the measure was clearly intended to 
specifically prohibit commercial sport fishing within the Measure D area. 

• We can assume that Measure D drafters, as reasonable persons, anticipated necessary 
repairs and updates to non-conforming uses and that such normal activities would not 
trigger revocation of leases. If revocation were intended due normal upkeep and 
modernizing, the burden of proof should rest with those advocating this unusual 
interpretation. 

• If major repairs or updates were to trigger non-conforming lease revocations, that policy 
would encourage wasting of assets and long term disrepair. 

• Very difficult to make a persuasive argument that non-conforming uses were intended to 
eventually be phased out when revocation has not been pursued during 30 years of 
Measure D operation. 

• Revocation of a non-conforming use lease would be a taking of property without notice if 
revocation was not part of the original bargained agreement. 

• Revocation would cause the loss of goodwill asset valuation of an ongoing enterprise, 
loss of capital investments and prevent business transfers to new owners for value. 

• Revocation of long standing non-conforming use leases will trigger litigation by plaintiff 
lessees. 

• Should not risk “refining” or “clarifying” Measure D significantly; could be viewed as 
redefinition by fiat and trigger a call by public to put it before the voters again. There are 
no sure things in elections. 

• Reducing fishing leases in Measure D area further below market rates helps preserve 
fishing industry. City subsidizes to foster authentic tourist attraction. 



• Wisdom of continuing with Measure D may have to be reexamined in the future if proven 
incontrovertibly that long term commercial fishing industry in Morro Bay cannot be 
sustained. That day has not yet arrived, but we might think about possible metrics for 
periodic evaluation. 

• Purpose of southern sector waterfront designation is to preserve fishing activities, not to 
erode residential zoning in area. 

• Southern sector waterfront designation might impact homeowners; should be wider 
community input beyond these sub-committee meetings prior to vote on designation. 

• Morro Bay waterfront designation in three sectors, establishes a vision which informs 
policy and makes decision-making more consistent and less arbitrary. 

 



Staff Report 
 

DATE: 09/13/17 
 

TO:  Planning Commission      
 
FROM: Scot Graham, Community Development  
 
SUBJECT: Measure “D” and “Working Waterfront” Discussion and Input on 
Decision Points for consideration by the Harbor Advisory Board and Planning 
Commission Subcommittee’s     
  
RECOMMENDATION  
Review staff report and associated materials and provide input for use by the Planning 
Commission (PC) and Harbor Advisory Board (HAB) subcommittees to help develop policy 
language to better define and resolve ambiguities in Measure D and to develop a Working 
Waterfront Mission Statement and/or Policy for incorporation into the General Plan/Local 
Coastal Program/Zoning Code update.   

 
BACKGROUND/DISCUSSION 
The City Council, on July 11, 2017 authorized both the Harbor Advisory Board and 
Planning Commission to work jointly on development of policy language to better define 
and resolve ambiguities of Measure D and to advance policy language to better define 
“Working Waterfront”.   The intent is to insert the new policy language into the General 
Plan/Local Coastal Program and Zoning Code update.  See Council July 11, 2017 Staff 
report provided as Attachment 1.   
 
The Planning Commission, on August 1, 2017 appointed two members of the Planning 
Commission to serve on the Measure “D” and Working Waterfront subcommittee: Joseph 
Ingraffia and Gerald Luhr.   
 
The subcommittee met on September 8, 2017 at the Community Center and after much 
discussion, a decision was made that members develop a bullet list of discussion/decision 
items for consideration at the next, as of yet, unscheduled subcommittee meeting.  
Subcommittee member Luhr suggested that it might be beneficial to engage the PC in this 
effort at their regularly scheduled meeting of September 19, 2017.   
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ATTACHMENT 4



To help facilitate Planning Commission input, staff has provided all materials presented to 
the subcommittee on September 8, 2017, along with the actual Measure D ballot and 
supporting arguments document and the Local Coastal Program Land Use policy for Mixed 
Use Area “B”.     
 
The Planning Commission Staff report from August 16, 2016 is provided as Attachment 2 
to this staff report and includes 5 questions the Planning Commission discussed regarding 
the meaning of Measure D.   
 
The Measure D discussion, held by the Planning Commission in August of 2016, spurred 
the drafting of a Memo by Robert Tefft, the then Chairperson of the Planning Commission, 
that attempts to define how Measure D is currently applied from a land use perspective.  
The Tefft memo is provided as Attachment 3 to this staff report.  
 
CONCLUSION 
The Planning Commission should discuss both Measure D and the Working Waterfront 
concepts/issues and provide input to the subcommittee in the form of decision points and or 
questions that need to be addressed/discussed at the next subcommittee meeting.   
 
ATTACHMENTS 

1. July 11, 2017 Council Staff report with Attachments 
2. August 16, 2016 PC Measure D Staff report 
3. Tefft August 2016 Memo on Current Application of Measure D 
4. Measure D Ballot Measure 
5. Measure D Ballot Argument document 
6. LCP Land Use Policy for Mixed Use Area “B” 
 
 

 

ATTACHMENT 4
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Staff Report 
 

TO:   Honorable Mayor and City Council                        DATE: June 29, 2017 
 
FROM: Eric Endersby, Harbor Director 
  Scot Graham, Community Development Director 
 
SUBJECT: Discussion and Direction Regarding Harbor Advisory Board Request to 

Resolve Ambiguities in Measure D, and Recommendations on Morro Bay 
“Working Waterfront” Initiative 

 
 
RECOMMENDATION  
Staff recommend the City Council consider the Harbor Advisory Board’s requests and 
recommendations regarding ambiguities in Measure D and the “Working Waterfront” initiative, and 
approve the approach recommended by staff to address the issues identified by the Board. 
 
ALTERNATIVES 
The City Council could direct measures, activities or actions taken other than, or additional to, 
those recommended in this staff report. 
 
FISCAL IMPACT   
There is no direct fiscal impact of the recommended actions in this report. 
 
BACKGROUND 
The issue of ambiguous language in “Measure D,” Ordinance No. 207, of the City of Morro Bay 
relating to the restriction of further non-commercial or non-recreational fishing land/water use 
development on City lease sites between Beach Street and Target Rock, is an ongoing issue the 
Harbor Advisory Board (HAB) has grappled with in recent years.  Additionally, the General Plan 
Advisory Committee (GPAC) and Planning Commission (PC) are addressing Measure D in the 
General Plan (GP) and Local Coastal Plan (LCP) updates currently underway. 
 
As part of its fiscal year 2016/2017 City Council Goal Objective Work Plans, the HAB has pursued 
the prospect of official “designation” or other possible recognition of Morro Bay as a “Working 
Waterfront.”  That goal objective work plan item is also included in the 2017/2018 approved plans. 
 
A summation of the requests, activities, actions, and recommendations made by the HAB regarding 
Measure D and Working Waterfronts is provided in a March 3, 2017, letter from HAB Chairman Ron 
Reisner to the City Council, and in an 11-page report by Mr. Reisner, dated June 11, 2017, included 
as Attachments 1 and 2 to this report.  In addition, the text of Measure D is included with this staff 
report as Attachment 3. 
 
DISCUSSION        
Staff is seeking Council direction on how it wishes to proceed from a process standpoint with the 
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various HAB requests and recommendations on these two separate, but quite related, issues. 
 
Measure D 
 
The HAB requests its involvement in consideration of the two recognized ambiguities in the 
measure by way of the GP and LCP updates.  That is to say, the HAB recommends a process by 
which the ambiguities in Measure D be addressed by the City, and requests it be involved in that 
process, and that process be incorporated into or somehow involve the GP/LCP update process.  
With Measure D on the docket for GP/LCP consideration, the latter should be accounted for. 
 
The City Council Goal 4 Objective Work Plan Element regarding Measure D is: 
 
HAB Working Waterfront Ad-Hoc Committee to work with staff, consultants and GPAC to provide 
input and review relative to clarification of Measure D and incorporation of clarifications into the 
GP/LCP. 
 
Working Waterfront 
 
The HAB approved a Working Waterfront Mission Statement, as outlined in Mr. Reisner’s report, 
as-requested by the City Council for consideration of approval. 
 
Additionally, the HAB recommended the GP/LCP update include consideration of Working 
Waterfront uses, and included a representative list of those uses for consideration of approval.   
 
The City Council Goal 4 Objective Work Plan Element regarding working waterfronts is: 
 
HAB Working Waterfront Ad-Hoc Committee to develop a “Working Waterfront” mission statement 
or policy for incorporation into the GP/LCP. 
 
CONCLUSION 
Given the PC and GPAC are also working on Measure D and Working Waterfront-type issues in 
their involvement with the GP/LCP updates, it makes sense HAB, PC and GPAC all work together, 
so their combined efforts are both harmonious and non-duplicative. 
 
The Harbor Director and Community Development Director, therefore, recommend the City Council 
approve an approach where ad hoc committee of two members from the PC work with the existing 
HAB Working Waterfront Ad-Hoc Committee to combine their work efforts and product for a 
cohesive approach to addressing the issues.  Their combined work product and recommendations 
would be brought to a joint HAB/PC meeting (to be determined), where additional public and other 
input could be taken, the end results being forwarded to the GPAC for inclusion in the GP/LCP 
update process.  Additionally, on an as-needed basis, draft language, policy and other items could 
be routed back to the Ad-Hoc Committee and/or HAB/PC for further vetting. 
 
Pursuant to the Brown Act, the new body made up of two PC Members and two HAB Ad-Hoc 
Committee Members would be a legislative body and only able to meet at duly noticed public 
meetings,  Since the HAB Ad-Hoc Committee already exists, if, the two members of the PC ad hoc 
committee were to attend one or more of the HAB Ad-Hoc Committee meetings to provide input to 
that Committee, but not participate in deciding actual recommendations of the HAB Ad-Hoc 
Committee, then that would not create a legislative body pursuant to the Brown Act.  Alternatively, 
the two HAB Ah-Hoc Committee Members could similarly provide input to the PC ad hoc 
committee.  



 
ATTACHMENTS 
1. March 3, 2017 HAB Measure D request letter. 
2. June 11, 2017 HAB Working Waterfront and Measure D recommendations document. 
3. Measure D (Ordinance No. 207) text. 
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Staff Report 
 

TO:   City of Morro Bay Planning Commission     DATE: 08/10/16 
 
FROM: Scot Graham, Community Development Director  
 
SUBJECT: Measure “D” Discussion/Study Session in support of possible preparation/adoption of 
a future interpretation memorandum as it relates to the requirements of the Measure D area. 
  
 
RECOMMENDATION  

1. Review the staff report and related materials, discuss and provide direction to staff 
 
BACKGROUND 
The Planning Commission recently raised the question about how we might go about better defining 
what is meant by the language in Measure “D”.  The resulting discussion brought about 
identification of Measure D as a future agenda item.   
 
Concern regarding how the language in Measure “D” has been interpreted overtime has been an 
ongoing issue since its inception through voter approval by the Citizens of Morro Bay on June 2, 
1981.   
 
Measure “D” 2008 
The Council, back in 2008, discussed placing an initiative on the November 2008 General Election 
to either repeal or amend Measure “D”.  Ultimately the Council decided to postpone the decision on 
amending or repealing Measure “D”, and instead direction was provided to staff to pursue additional 
stakeholder input and then to return to Council with the results of those efforts.  It is unclear if this 
item was ever brought back for consideration by Council, but in searching through City records it 
appears that it was not.   
 
Measure “D” 20012/2013   
Back in April 23, 2013 the Council and Planning Commission held a joint meeting where Measure “D” 
again surfaced as a topic of discussion.  The consensus between the Planning Commission and Council 
was that the intent behind Measure “D” was to preserve the area for the commercial fishing industry and 
that this was a topic worthy of discussion at the Planning Commission level, where stakeholder input 
could be gathered and recommendations brought back to Council for better defining what was allowed 
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in the Measure “D” area.   
 
In looking through the record it does not appear that the subject was ever agendized for Planning 
Commission consideration, but instead the Harbor Advisory Board (HAB) picked it up in September of 
2013.  The agenda and minutes for the September 5, 2013 Harbor Advisory Board meeting can be found 
at the following link:  http://www.morrobayca.gov/archive.aspx. 
 
The HAB’s discussion centered on developing potential definitions for portions of  Measure “D” to help 
clarify the language of the measure.  Specifically,  the Motion included the following: 
  

 
      
It does not appear that the above noted action by the HAB ever resulted in additional action or direction 
to or by Council.   
 
DISCUSSION 
The intent behind Measure “D” is to limit development and uses, within the Tidelands Trust lease site 
area between Beach Street and Target Rock, to those catering predominately to licensed commercial 
fishing operations or non-commercial recreational fishing activities.   
 
The language of Measure D follows:  
 
Zoning Code Section 17.36.020:    

The City shall not grant any permit, authorization or other approval of any State owned 

tidelands subject to City lease between Beach Street and Target Rock, unless such 

development or use is primarily for the purposes of serving or facilitating licensed 

commercial fishing activities, or noncommercial recreational activities fishing activities, or 

is clearly incidental thereto.  For the purposes of illustration only, and not by way of 

limitation, no approval shall be granted for any new passenger for hire boats or supporting 

facilities, or any new restaurant, café, gift shop or other retail establishment serving the 

general public, and any existing such uses shall hereinafter be considered nonconforming 

and shall not be expanded or enlarged.  

 
The language is somewhat vague and the first sentence is really the only operational portion of the 
Measure.  The second sentence indicates that it is for “Illustration only” and is thus not binding, 
although it does help somewhat in trying to define what is meant by the measure.    

http://www.morrobayca.gov/archive.aspx


 
Chairperson Tefft, provided staff with five (5) questions pertaining to the meaning of the measure and it 
seemed as good a place to start as any.   There may be other questions that the Commission is interested 
in addressing or Commissioners may have similar concerns as those noted but different solutions, 
options or ideas on how to address the questions.  Again, these questions are provided to help jump start 
the conversation.   Each Questions is followed by a staff comment section:  
 
 

 
Staff Comment Question 1 
The question as to what is meant by “noncommercial recreational fishing activities”, seems to be one 
that has come up regularly over time.  In some instances, there is testimony in the record that suggests 
the original intent behind this section of Measure “D” might have been to allow sport fishing boats.  
This has also been one of the sections regularly suggested for amendment.   
 

 



 
 
Staff Comment Question 2 
We recently received some inquiries that are somewhat related to this item.  More specifically, the 
inquiry centered on an unofficial proposal to operate a boat-vacation rental or (Botel) in the Measure D 
area.    
 

 
 
Staff Comment Question 3 
This issue would likely only come in to play if the haul out facility were on the water side of the 
Embarcadero.   The current location identified for a possible boat haul out facility is the Triangle Lot on 
the opposite side of the Embarcadero, outside the Measure “D” area.  
 

 



Staff Comment Question  4  
The recently approved Fowler lease site landside development removes Dockside 3 and places the 
restaurant square footage within the new waterfront building.   Dockside 3 is considered nonconforming 
related to use, but we were able to relocate the restaurant space, so long as the seating/restaurant area 
was not expanded.  As we were taking this lease site proposal through the approval process, we inquired 
with Joe Pannone, City Attorney, and he agreed that based on how our nonconforming ordinance is 
written and taking into consideration the language of Measure D, it was possible to preserve the existing 
nonconforming use, so long as it was not expanded.  
 

 
Staff Comment 5 
I believe the question here is a little more straight forward, given the “for purpose of illustration only” 
language would typically mean that it is not binding.  Although, I would again note that the language 
following the statement does help define what is allowed in the Measure D area and it would not likely 
be a good idea to allow uses that directly controvert what is suggested.   The point to take away here is  
that based on the “illustration only” language, the Commission has much more leeway in defining what 
is meant or allowed by this section.   
 
CONCLUSION 
The expectation or desire from this discussion is to emerge with some general direction from the 
Commission regarding interpretations for allowed uses/development in the Measure “D” area, keeping 
in mind the intent behind the measure is to preserve the Commercial Fishing industry in the City.   I 
would hope to take input from the Commission and to start forming a policy document that supports and 
helps define what is allowed on this area.  Once the PC finalizes the Draft document, I envision 
presenting it to the Harbor Advisory Board and then City Council.    
 
 

 
 
 
 
 
 

 
 

 
 

 



Current Application of Land Use Requirements of Measure D

•	 Uses permitted by Measure D are those related to licensed commercial fishing and licensed 
non-commercial recreational fishing (i.e., sportfishing).  Land uses or waterside facilities related to 
other forms of recreational fishing, such as pier fishing or spearfishing, are not allowed.

•	 Land uses prohibited by Measure D which were in existence at the time Measure D was adopted 
are considered nonconforming uses and are permitted to remain under the provisions of Chapter 
17.56 of the Morro Bay Municipal Code.  Since this chapter contains no requirement for the 
abatement of nonconforming uses, these pre-existing land uses may remain indefinitely, so long 
as they remain in continuous operation.

The permissibility of such a nonconforming use is linked to the site, rather than to a specific 
building or piece of equipment.  Consequently, a restaurant could be relocated from one existing 
building to another or from an existing building to a proposed structure. and such relocation 
would constitute a continuation of the nonconforming use, rather than a new use.  Likewise, a 
party boat could be replaced with a different party boat berthed at the same lease site without 
violating Measure D.

For the sake of clarity, several provisions of MBMC Chapter 17.56 should be noted:

–	 17.56.100.A1 – “Nonconforming use may be replaced with another nonconforming use in 
the same or in a more restricted classification as determined by the planning commission 
and subject to first obtaining a conditional use permit, provided that the planning 
commission finds that the new use is more conforming to the underlying zone than the 
previous nonconforming use.”

This provision appears to indicate that a pre-existing use that does not conform 
to Measure D could, under some circumstances, be converted to a different 
nonconforming use without violating the terms of Measure D.

In this circumstance, however, the planning commission would have the authority 
to require eventual abatement, as provided in Section 17.56.100.B:  “In granting a 
conditional use permit to allow a non-conforming use to be replaced with another 
nonconforming use in a more restrictive classification, the planning commission may 
establish an amortization schedule for the nonconforming use by setting a date after 
which the nonconforming use must be discontinued or replaced with a conforming 
use.”

–	 17.56.130 – “No nonconforming use may be resumed, reestablished, reopened or 
replaced by any other nonconforming use after it has been abandoned or vacated for a 
period of six months.”

While it is generally possible, under certain circumstances, for nonconforming uses to be 
enlarged or expanded, this is specifically prohibited for pre-existing land uses that are not 
consistent with Measure D.

•	 Land uses which would otherwise be prohibited by Measure D but which are essential to the 
financial viability of a bona fide commercial fishing or sportfishing business are considered to 
serve or facilitate the parent enterprise, and are, therefore, permissible.  Such subsidiary uses, 
however, must, however, be directly related to the commercial fishing or sportfishing industry 
(e.g., fish market, tackle shop) or must be water-dependent (e.g., kayak rentals), so as not to 
detract from the maritime character of the Measure D area.

•	 A land use is deemed to be “primarily for the purposes of serving or facilitating licensed 
commercial fishing activities, or non-commercial recreational fishing” if it provides products 
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or services that are of primary importance to these industries.  The term “primarily” does not 
require that a majority of the persons or businesses served be engaged in commercial fishing or 
sportfishing, nor must the majority of the firm’s income be derived from these sources.

•	 New land uses which are specifically prohibited by Measure D will not be approved or permitted, 
regardless of whether they provide financial support to a legitimate commercial fishing or 
sportfishing business.  These include:

–	 Passenger for hire boats or supporting facilities

–	 Restaurant or cafe

–	 Gift shop or other retail establishment serving the general public

•	 Current lease agreements for properties within the Measure D area do not contain specific 
language requiring compliance with Measure D or providing information concerning the City’s 
current interpretation of MBMC Section 17.36.020.  It may be useful to consider including this 
material in the future.
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