City of Morro Bay
City Council Agenda

Mission Statement
The City of Morro Bay is dedicated to the preservation and enhancement of the quality of
life. The City shall be committed to this purpose and will provide a level of municipal
service and safety consistent with and responsive to the needs of the public.

REGULAR MEETING - JANUARY 11, 2011

CLOSED SESSION - JANUARY 11, 2011
CITY HALL CONFERENCE ROOM - 5:00 P.M.
595 HARBOR ST., MORRO BAY, CA

CS-1 GOVERNMENT CODE SECTION 54957.6; CONFERENCE WITH LABOR
NEGOTIATOR. Conference with City Manager, the City’s Designated
Representative, for the purpose of reviewing the City’s position regarding the terms
and compensation paid to the City Employees and giving instructions to the
Designated Representative.

CS-2 GOVERNMENT CODE _ SECTION  54956.8; REAL _ PROPERTY
TRANSACTIONS. Instructing City's real property negotiator regarding the price
and terms of payment for the purchase, sale, exchange, or lease of real property as to
two (2) parcels.

e Property: 610 Embarcadero, Morro Bay, CA
Negotiating Parties: Stanley Trapp and the City of Morro Bay
Negotiations: Voluntary Purchase and Sale

e Negotiating Parties: City Tidelands Trust Leaseholders and the City of Morro Bay.
Negotiations: Lease Terms and Conditions.

IT ISNOTED THAT THE CONTENTS OF CLOSED SESSION MEETINGS
ARE CONFIDENTIAL AND EXEMPT FROM DISCLOSURE.



PUBLIC SESSION - JANUARY 11, 2011
VETERANS MEMORIAL HALL -6:00 P.M.
209 SURF ST., MORRO BAY, CA

ESTABLISH QUORUM AND CALL TO ORDER

MOMENT OF SILENCE

PLEDGE OF ALLEGIANCE

MAYOR AND COUNCILMEMBERS ANNOUNCEMENTS & PRESENTATIONS
CLOSED SESSION REPORT

PUBLIC COMMENT PERIOD - Members of the audience wishing to address the Council
on City business matters (other than Public Hearing items under Section B) may do so at this
time.

To increase the effectiveness of the Public Comment Period, the following rules shall be
followed:

e When recognized by the Mayor, please come forward to the podium and state
your name and address for the record. Comments are to be limited to three
minutes.

e All remarks shall be addressed to Council, as a whole, and not to any individual
member thereof.

e The Council respectfully requests that you refrain from making slanderous,
profane or personal remarks against any elected official, commission and/or staff.

e Please refrain from public displays or outbursts such as unsolicited applause,
comments or cheering.

e Any disruptive activities that substantially interfere with the ability of the City
Council to carry out its meeting will not be permitted and offenders will be
requested to leave the meeting.

e Your participation in City Council meetings is welcome and your courtesy will be
appreciated.

In compliance with the Americans with Disabilities Act, if you need special assistance to
participate in this meeting, please contact the City Clerk, (805) 772-6205. Notification 72
hours prior to the meeting will enable the City to make reasonable arrangements to ensure
accessibility to this meeting.

A CONSENT CALENDAR

Unless an item is pulled for separate action by the City Council, the following actions are
approved without discussion.

A-1  APPROVAL OF CITY COUNCIL MINUTES FOR THE SPECIAL MEETING OF
DECEMBER 8, 2010 AND THE REGULAR MEETING OF DECEMBER 13, 2010;
(ADMINISTRATION)

RECOMMENDATION:  Approve as submitted.



A-2  RESOLUTION NO. 01-11 TO REAFFIRM INVESTMENT OF MONIES IN THE
LOCAL AGENCY INVESTMENT FUND (LAIF) AND DESIGNATE
TRANSACTION OFFICERS; (ADMINISTRATIVE SERVICES)

RECOMMENDATION:  Adopt Resolution No. 01-11.

A-3  RESOLUTION NO. 02-11 DESIGNATING AND AUTHORIZING INVESTMENT
TRANSACTION OFFICERS; (ADMINISTRATIVE SERVICES)

RECOMMENDATION:  Adopt Resolution No. 02-11.

A-4 RESOLUTION NO. 03-11 ADOPTING THE CITY OF MORRO BAY
INVESTMENT POLICY AND DELEGATING AUTHORITY TO THE CITY
TREASURER TO INVEST IDLE FUNDS; (ADMINISTRATIVE SERVICES)

RECOMMENDATION:  Adopt Resolution No. 03-11.

A-5 RESOLUTION NO. 04-11 ESTABLISHING TRANSACTION OFFICERS FOR
DOING BUSINESS WITH RABOBANK; (ADMINISTRATIVE SERVICES)

RECOMMENDATION:  Adopt Resolution No. 04-11.

A-6  RESOLUTION OF INTENTION TO APPROVE AN AMENDMENT TO
CONTRACT BETWEEN THE BOARD OF ADMINISTRATION CALIFORNIA
PUBLIC EMPLOYEES' RETIREMENT SYSTEM AND THE CITY OF MORRO
BAY - FIREFIGHTERS; (ADMINISTRATIVE SERVICES)

RECOMMENDATION:  Adopt Resolution No. 05-11.

A-7 APPROVAL OF A SUBLEASE AGREEMENT BETWEEN M&M
REFRIGERATION AND MORRO BAY OYSTER COMPANY FOR A PORTION
OF LEASE SITE 144/144W LOCATED AT 1287 EMBARCADERO; (HARBOR)

RECOMMENDATION:  Adopt Resolution No. 06-11.

A-8 APPROVAL OF MEMORANDUM OF UNDERSTANDING BETWEEN THE
CITY AND THE CENTRAL COAST MARITIME MUSEUM ASSOCIATION FOR
THE DESIGN AND PERMITTING PROCESS FOR A MARITIME MUSEUM IN
THE FRONT STREET PARKING LOT; (PUBLIC SERVICES)

RECOMMENDATION:  Approve the Memorandum of Understanding between the
City and the Central Coast Maritime Museum Association for the Design and
Permitting Process of a Maritime Museum in the Front Street Parking Lot.



B. PUBLIC HEARINGS, REPORTS & APPEARANCES

B-1 APPEAL OF THE PLANNING COMMISSION’S DECISION TO APPROVE
COASTAL DEVELOPMENT PERMIT CP0-322 TO ALLOW THE
INSTALLATION OF 9 SOLAR ARRAYS WITH THE ASSOCIATED
STRUCTURES AND MECHANICAL EQUIPMENT. THE PROJECT AS
PROPOSED ALSO INCLUDES THE TRIMMING OF MAJOR VEGETATION;
(PUBLIC SERVICES)

RECOMMENDATION: Deny the appeal and uphold the Planning Commission’s
conditional approval of Coastal Development Permit CP0-322.

B-2 APPEAL OF THE PLANNING COMMISSION’S DECISION TO DENY
CERTIFICATION OF THE MORRO BAY CAYUCOS SANITARY DISTRICT
WASTEWATER TREATMENT PLANT ENVIRONMENTAL IMPACT REPORT
AND DENIAL OF THE COASTAL DEVELOPMENT PERMIT CP0-339 AND
CONDITIONAL USE PERMIT UPO0-307; (PUBLIC SERVICES)

RECOMMENDATION:  Adopt Resolution Number 07-11 and make findings for
approval of the Conditional Use Permit and Coastal Development Permit by
adopting Resolution Number 08-11. Certify Morro Bay Cayucos Sanitary
District’s Wastewater Treatment Plant Upgrade EIR and conditionally approve
Coastal Development Permit CP0-339 and Conditional Use Permit UP0-307.

B-3 ORDINANCE NO. 565 AMENDING MORRO BAY MUNICIPAL CODE
SECTION 2.08.010 OF THE MORRO BAY MUNICIPAL CODE REGARDING
COUNCIL MEETINGS TIME AND DATE - INTRODUCTION AND FIRST
READING; (CITY ATTORNEY)

RECOMMENDATION:  Move for introduction and first reading of Ordinance No.
565.

C. UNFINISHED BUSINESS — NONE.

D. NEW BUSINESS

D-1 CITY COUNCIL ANNUAL MEETING SCHEDULE; (ADMINISTRATION)

RECOMMENDATION:  Adopt the proposed meeting schedule for calendar year
2011.

D-2 CONSIDERATION OF REPLACING THE CURRENT PLANNING COMMISSION;
(CITY COUNCIL)

RECOMMENDATION:  With three Planning Commission terms expiring January
31, 2011; it is recommended to replace the Planning Commission in its entirety.



E. DECLARATION OF FUTURE AGENDA ITEMS

F. ADJOURNMENT

THIS AGENDA IS SUBJECT TO AMENDMENT UP TO 72 HOURS PRIOR TO
THE DATE AND TIME SET FOR THE MEETING. PLEASE REFER TO THE
AGENDA POSTED AT CITY HALL FOR ANY REVISIONS OR CALL THE
CLERK'S OFFICE AT 772-6200 FOR FURTHER INFORMATION.

MATERIALS RELATED TO AN ITEM ON THIS AGENDA SUBMITTED TO THE
CITY COUNCIL AFTER DISTRIBUTION OF THE AGENDA PACKET ARE
AVAILABLE FOR PUBLIC INSPECTION AT CITY HALL LOCATED AT 595
HARBOR STREET; MORRO BAY LIBRARY LOCATED AT 625 HARBOR
STREET; AND MILL’S COPY CENTER LOCATED AT 495 MORRO BAY
BOULEVARD DURING NORMAL BUSINESS HOURS.

IN COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT, IF YOU
NEED SPECIAL ASSISTANCE TO PARTICIPATE IN A CITY MEETING, PLEASE
CONTACT THE CITY CLERK'S OFFICE AT LEAST 24 HOURS PRIOR TO THE
MEETING TO INSURE THAT REASONABLE ARRANGEMENTS CAN BE MADE
TO PROVIDE ACCESSIBILITY TO THE MEETING.



MINUTES - MORRO BAY CITY COUNCIL AGENDA NO:  A-1
SPECIAL MEETING — DECEMBER 8, 2010 TR ST G
VETERANS MEMORIAL HALL - 6:00 P.M.

Mayor Peters called the meeting to order at 6:00 p.m.

PRESENT: Janice Peters Mayor
Carla Borchard Councilmember
Rick Grantham Councilmember
Noah Smukler Councilmember
Betty Winholtz Councilmember

STAFF: Andrea Lueker City Manager
Robert Schultz City Attorney
Bridgett Kessling City Clerk
Eric Endersby Harbor Operations Manager
Susan Lichtenbaum Harbor Business Manager
Rob Livick Public Services Director
Tim Olivas Police Chief
Mike Pond Fire Chief
Susan Slayton Administrative Services Director
Joe Woods Recreation & Parks Director

l. ESTABLISH QUORUM AND CALL TO ORDER

1. MOMENT OF SILENCE

I1l.  PLEDGE OF ALLEGIANCE

V. PUBLIC COMMENT:
Members of the audience may address the Council only on items described in the
Special Meeting Agenda. (Government Code § 54954.3(a).)

David Weisman thanked Councilmember Winholtz for her years of service to the City.

Patricia Willmar, representative from PG&E, referred to Item VII (Adoption of
Resolution Establishing a Temporary Moratorium on the Installation of SmartMeters by
PG&E) and reviewed the technology of the SmartMeter Program.

Judy Vick requested the City Council consider a temporary moratorium on the
SmartMeter Program based on overbilling, health hazards, interference with household
electronics, privacy and security risks, and fire risks. She reviewed information
Assembly Bill information on the SmartMeter Program.

Jeremiah O’Brien, President of the Commercial Fishermen’s Association, thanked the
outgoing and incoming City Council for their support of the commercial fishing
organization.



Melody DeMeritt addressed the outgoing Councilmembers and thanked them for their
service to the City.

Samantha Roche from Merced stated they have been affected by the SmartMeter
Program with huge spikes in their electric bills, and encouraged the City to contact
other cities before proceeding with this program.

Cathy Novak addressed the outgoing Councilmembers and thanked them for their service
to the City.

Ken Vesterfelt addressed the outgoing Councilmembers and thanked them for their
service to the City. He also thanked the citizens for coming out to vote on November 2",

Cory Rafferty, PG&E, made points of clarification on the SmartMeter Program noting the
CPUC would not allow moratoriums on the SmartMeter Program.

John Barta addressed the outgoing Councilmembers and thanked them for their service to
the City.

V. APPROVAL OF MINUTES FOR THE REGULAR CITY COUNCIL MEETING
OF NOVEMBER 8§, 2010

Councilmember Smukler referred to the motion on page 9 and made the following
amendment:

MOTION:  Councilmember Smukler moved the City Council: 1) award
RFP No. MB 10-T1 to MV Transportation with a three-year contract and one
year option; 2) direct staff continue engagement in the Transit Efficiencies
Group evaluating and developing the concept of the Estero Sub-Regional
Transit Plan; 3) Ceuncil direct staff to further develop support and
partnership of alternative community transit opportunities such as the
“friendly ride” program and the potential to share a calling support center with
the Senior Citizens Center. The motion was seconded by Councilmember
Winholtz and carried unanimously. (5-0)

MOTION:  Councilmember Smukler moved the City Council approve the minutes of
the November 8, 2010 City Council meeting as amended. The motion was
seconded by Councilmember Winholtz and carried unanimously. (5-0)

VI. ADOPTION OF RESOLUTION RECITING THE FACT OF THE GENERAL
MUNICIPAL ELECTION HELD ON NOVEMBER 2, 2010, AND
DECLARING THE RESULTS THEREOF

MOTION: Mayor Peters moved the City Council adopt Resolution No. 62-10 reciting
the fact of the General Municipal Election held on November 2, 2010, and
declaring the results thereof. The motion was seconded by
Councilmember Grantham and carried unanimously. (5-0)



VIl. ADOPTION OF RESOLUTION ESTABLISHING A TEMPORARY
MORATORIUM ON THE INSTALLATION OF SMART METERS BY PG&E

City Attorney Robert Schultz stated the California Public Utilities Commission (CPUC)
is the agency charged with regulating utility companies in California including the
activities of PG&E; local governments do not have any direct regulatory control over
utility companies. Much interest has been expressed in recent weeks regarding an
undertaking by PG&E to install “Smart Meters” at their residential customer’s homes. A
number of residents have urged the City Council to take action to suspend the installation
of these devices. This agenda item is intended to provide background and information
regarding this matter. Mr. Schultz recommended the City Council adopt Resolution No.
63-10 declaring concerns regarding the installation of PG&E “Smart Meters” in Morro
Bay.

Councilmember Winholtz stated this is an important issue because of the possible
consequences to the residents both financially and health-wise, loss of jobs, and privacy
issues. She said she would like to amend #1 in the resolution as follows:

1. The City of Morro Bay urges PG&E not to install, fora—period-netless
than—ene—hundred—eighty(180)—days, any Smart Meters, repeaters,

antennas and any related wireless equipment in Morro Bay until AB 37
are addressed by the State Legislature and PG&E has provided local
residents additional information on the planned installation.

Councilmember Grantham stated it appears there are more benefits than drawbacks with
the SmartMeter Program.

Councilmember Smukler stated it is important that the residents know that the City is
aware of their concerns and is taking action to help protect them. He requested to add a
condition #4 to the resolution as follows:

4. The City Council of Morro Bay urges PG&E to incorporate strict privacy
protections for Smart Meter customer data.

Councilmember Borchard had no comment.

Mayor Peters stated she is concerned with the SmartMeter Program based on cost and
privacy issues.

MOTION:  Councilmember Winholtz moved the City Council adopt Resolution No.
63-10 declaring concerns regarding the installation of PG&E “Smart
Meters” in Morro Bay with amendments to conditions #1 and #4 as stated
above. The motion was seconded by Councilmember Smukler and carried
with Councilmember Borchard and Councilmember Grantham voting no.
(3-2)



VIIl. COMMENTS BY CURRENT MAYOR AND COUNCILMEMBERS

IX. PRESENTATION OF PLAQUES TO MAYOR JANICE PETERS,
COUNCILMEMBER RICK GRANTHAM AND COUNCILMEMBER BETTY
WINHOLTZ

X. OATH OF OFFICE AND PRESENTATION OF CERTIFICATES OF
ELECTION TO MAYOR WILLIAM YATES AND COUNCILMEMBER
NANCY JOHNSON AND COUNCILMEMBER GEORGE LEAGE

Xl.  COMMENTS BY NEW MAYOR AND COUNCILMEMBERS

XIl.  ADJOURNMENT

The meeting adjourned at 7:32 p.m.

Recorded by:

Bridgett Kessling
City Clerk



AGENDA NO: A-1

MINUTES - MORRO BAY CITY COUNCIL

CLOSED SESSION — DECEMBER 13, 2010 s ESuth e erayl=s O

CITY HALL CONFERENCE ROOM - 5:00 P.M.

Mayor Yates called the meeting to order at 5:00 p.m.

PRESENT: William Yates Mayor
Carla Borchard Councilmember
Nancy Johnson Councilmember
George Leage Councilmember
Noah Smukler Councilmember
STAFF: Andrea Lueker City Manager

Robert Schultz

City Attorney

CLOSED SESSION

MOTION:  Councilmember Borchard moved the meeting be adjourned to Closed
Session. The motion was seconded by Councilmember Smukler and

unanimously carried. (5-0)
Mayor Yates read the Closed Session Statement.

CS-1 GOVERNMENT CODE SECTION 54956.8; REAL PROPERTY
TRANSACTIONS. Instructing City's real property negotiator regarding the
price and terms of payment for the purchase, sale, exchange, or lease of real
property as to two (2) parcels.

. Property: Vacant Lot/Corner of Coral/San Jacinto.
Negotiating Parties: Potential Buyers and City of Morro Bay.
Negotiations: Voluntary Purchase and Sale.

. Property: Surf Street Parking Lot
Negotiating Parties: Maritime Museum and City of Morro Bay
Negotiations: Terms and Conditions of Lease.

The meeting adjourned to Closed Session at 5:00 p.m. and returned to regular session at
5:30 p.m.

MOTION:  Councilmember Borchard moved the meeting be adjourned. The motion

was seconded by Councilmember Smukler and unanimously carried. (5-0)

The meeting adjourned at 5:30 p.m.



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010
VETERANS MEMORIAL HALL - 6:00 P.M.

Mayor Yates called the meeting to order at 6:00 p.m.

PRESENT: William Yates
Carla Borchard
Nancy Johnson
George Leage
Noah Smukler

STAFF: Andrea Lueker
Robert Schultz
Jamie Boucher
Eric Endershy
Susan Lichtenbaum
Rob Livick
Tim Olivas
Mike Pond
Susan Slayton
Kathleen Wold
Joe Woods

ESTABLISH QUORUM AND CALL TO ORDER
MOMENT OF SILENCE
PLEDGE OF ALLEGIANCE

Mayor

Councilmember
Councilmember
Councilmember
Councilmember

City Manager

City Attorney

Deputy City Clerk

Harbor Operations Manager
Harbor Business Manager
Public Services Director
Police Chief

Fire Chief

Administrative Services Director
Planning Manager
Recreation & Parks Director

MAYOR AND COUNCIL MEMBERS REPORTS, ANNOUNCEMENTS &

PRESENTATIONS

CLOSED SESSION REPORT - City Attorney Robert Schultz reported the City Council

met in Closed Session, and no reportable action under the Brown Act was taken.

PUBLIC COMMENT

Keith Taylor requested City Council support moving forward with Phase Il of the Fire

Department Renovation Project.

Wally McCray, Street Tree Committee, encouraged citizens to vote for their favorite

“Morro Bay” City tree.

Taylor Newton, Street Tree Committee, stated citizens have until January 1% to vote for
their favorite “Morro Bay” City tree; ballots are available at City Hall, Spencers Market
and Farmers Market. He described the various trees available to vote on and noted the

City Council will make it official after the first of the year.



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

Marshall Ochylski, President of the Los Osos Community Services District, stated Los
Osos and Morro Bay are two developed communities that both serve on the National
Estuary Program and the Water Resource Advisory Committee. He would like to see our
mutual cooperation continue. He said since the County Planning Department is redoing
their County area plans, it is important that Los Osos and Morro Bay work together since
Morro Bay has no sphere of influence and the County prepares Los Osos’ land use plans.

Garry Johnson expressed the importance of supporting the Business Community in
Morro Bay.

John Barta addressed Item D-4 (Discussion Regarding Moving City Council Meeting
Dates From the 2™ and 4™ Monday of Each Month to the 2" and 4™ Wednesday of Each
Month) stating moving the meetings off Monday is a good idea; however, he would
suggest moving it to a Tuesday because there are many regional meetings held on
Wednesdays. He also referred to the staircase at the end of Surf Street, which is City-
owned property, and recommended Council consider reworking the hill and placing an
ADA ramp at this prime property.

Craig Schmidt introduced himself as the new Chief Executive Officer of the Chamber of
Commerce and he looks forward to working with the City.

Kevin Rice congratulated the City Council on their election process, and explained the
current selection process in San Luis Obispo; he is running for its vacant seat.

Ken Vesterfelt requested everyone get involved in the Police Department K-9 Dog efforts
in order to raise funds. He also wished all a Merry Christmas.

Mayor Yates closed the public comment hearing.

A CONSENT CALENDAR

Unless an item is pulled for separate action by the City Council, the following actions are
approved without discussion.

A-1 APPROVAL OF RESOLUTION AUTHORIZING THE CITY OF MORRO
BAY TO ENTER INTO BOATING SAFETY AND ENFORCEMENT GRANT
CONTRACT WITH THE DEPARTMENT OF BOATING AND
WATERWAYS; (HARBOR)

A-2  STATUS REPORT ON WATER USAGE; (PUBLIC SERVICES)
MOTION:  Councilmember Borchard moved the City Council approve the Consent

Calendar.
MINUTES - MORRO BAY CITY COUNCIL



REGULAR MEETING - DECEMBER 13, 2010

The motion was seconded by Councilmember Johnson and carried unanimously. (5-0)

B. PUBLIC HEARINGS, REPORTS & APPEARANCES

B-1 REVIEW OF ANNUAL REPORT AND APPROVAL OF THE BUSINESS
LICENSE RENEWAL FOR THE “FAMILY FUN ZONE” ARCADE
LOCATED AT 725 EMBARCADERO SUITE 105; (POLICE)

Police Chief Tim Olivas stated on October 6, 2010, the City Council adopted Resolution
No. 53-09 in conformance with Morro Bay Municipal Code 5.04.330 approving a
Business License for Rose’s Landing “Family Fun Zone” Arcade located at 725
Embarcadero, with conditions. Pursuant to Morro Bay Municipal Code Section 5.04.330,
the application for the annual renewal of the business license shall be considered at a
public hearing, with a report from the Chief of Police as to compliance with conditions of
approval and any law enforcement problems experienced in the past year. A records
check was conducted for Police Department “Calls for Service” related to the Arcade at
725 Embarcadero. No calls for service were recorded for incidents related to the Arcade’s
operation. The Harbor Department and Public Services Department also reported they
had no incidents that would give cause for the Arcade business license to be suspended or
revoked. Chief Olivas recommended the City Council approve the renewal of the
business license for the “Family Fun Zone” Arcade with the existing conditions listed in
Resolution No. 53-09 and Minor Use Permit (UPO-286 & ADO0-051).

Mayor Yates opened the hearing for public comment; there were no comments, and the
public comment period was closed.

MOTION:  Councilmember Borchard moved the City Council approve the renewal of
the business license for the “Family Fun Zone” Arcade with the existing
conditions listed in Resolution No. 53-09 and Minor Use Permit (UPO-
286 & ADO0-051). The motion was seconded by Councilmember Smukler
and carried unanimously. (5-0)

B-2 AMENDMENT TO USE PERMIT AND COASTAL DEVELOPMENT PERMIT
(UP0-042/CP0-064) FOR 555 MAIN STREET TO MODIFY THE PROJECT TO
CHANGE THE COMMERCIAL COMPONENT OF THE PROJECT TO
RESIDENTIAL AND REQUEST FOR AFFORDABLE HOUSING
ASSISTANCE; (PUBLIC SERVICES)

Planning Manager Kathleen Wold stated the applicant requests an amendment to the Use
Permit and Coastal Development Permit to modify the project in order to eliminate the
commercial component of the project, increase the number of residential units, convert the
project to an all residential senior affordable housing project, and modify a portion of the
units from one bedroom units to three bedroom units. The applicant also requests a
residual receipts loan request of $600,000. The applicant requests the monies to cover
MINUTES - MORRO BAY CITY COUNCIL



REGULAR MEETING - DECEMBER 13, 2010

entitlement, permitting and impact fees as well as to finance a portion of the development.
Ms. Wold recommended Council authorize staff to begin negotiations with the applicant
on the specific terms of a loan and return to Council with a more specific loan agreement.
She noted the applicant is also requesting the City sponsor the project for an allocation of
HOME Investment Partnership Program (HOME) funds from the State of California
Department of Housing and Community Development (HCD) from monies made
available by the U.S. Department of Housing and Urban Development. Ms. Wold
recommended approving this request subject to the applicant being responsible for
composing the application with the City’s responsibility limited to review of the
application and sponsorship.

Mayor Yates opened the hearing for public comment.

Marshall Ochylski, representing Coast National Bank (applicant), stated the applicant agrees
with the City’s revisions as mentioned in the staff report. He said this location is perfect for
senior affordable housing. Mr. Ochylski noted the inclusion of a third bedroom was from a
previous developer when this development was proposed as a family project; it was
requested the third bedroom be removed from the plans once this project was made a senior
affordable housing project (which would remove Condition of Approval #8.) He said
energy-efficiency will be a priority when building this project.

Robert Lang, President of Pacific Southwest Community Development Corporation,
introduced himself and reviewed the properties owned by Pacific Southwest Community
Development Corporation for Council information.

Mayor Yates expressed his support for this project as a senior affordable housing project,
and he is in favor of changing the commercial zoning in this area to residential.

Councilmember Borchard stated she is supportive of this project and welcomes low and
very-low housing opportunities to assist the housing requirements that fit well into the
community of seniors, and she also supports granting a relief in the zoning as it is a benefit
to the City.

Councilmember Johnson stated she is also supportive of the revisions to the project and the
elimination of the commercial uses, and also the time spent regarding transportation for
seniors at this location.

Councilmember Leage stated he supports moving along with this project as proposed.

Councilmember Smukler stated he is supportive of the project and appreciative of the
applicant’s interest in resource efficiency and transportation. He said this will fill an
important niche in our community since we are behind in fulfilling our Housing Element in
our low and very low income bracket.



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

MOTION: Councilmember Smukler moved the City Council: 1) conditionally
approve an amendment to Use Permit UP0-042 and Coastal Development
Permit CP0-064 to allow the elimination of the commercial component of
the project, increase residential units from 16 to 18 and with the changes
made to Exhibit “B”, Item 7, as recommended by staff; and removal of
Condition #8; 2) authorize staff to begin negotiations with the applicant
regarding a residual receipts loan and return to City Council once specific
terms have been determined; and 3) authorize City sponsorship of a
request for HOME funds for the project subject to the City’s
responsibilities being limited to review of the application and sponsorship.
The motion was seconded by Councilmember Leage and carried
unanimously. (5-0)

C. UNFINISHED BUSINESS — None.

D. NEW BUSINESS

D-1 PRESENTATION FROM SAN LUIS OBISPO COUNCIL OF
GOVERNMENTS INCLUDING SB375 (SUSTAINABLE COMMUNITIES
STRATEGY)

The City Council received a presentation from Steve DeVencenzi, Planning Director for
the San Luis Obispo Council of Governments regarding Senate Bill 375, the 2010
Regional Transportation Plan and Preliminary Sustainable Communities Strategy, which
is a comprehensive plan and transportation policy for the region and makes
recommendations concerning improvements to the existing transportation network of
highways, transit, air and water, rail and bicycling.

D-2 REQUEST FOR REFUND OF CONDITIONAL USE PERMIT/COASTAL
DEVELOPMENT PERMIT FEES FOR 160 ANCHOR ST. - KLEINHAMMER;
(PUBLIC SERVICES)

Public Services Director Rob Livick stated the subject proposal was submitted on July
27, 2009 and various files were made associated with the applicant’s request for a
tentative parcel map, abandonment of right-of-way, Conditional Use Permit, Coastal
Development Permit and the Environmental Review. The project was not targeted for
tracking therefore staff time was not tracked. The project submitted was substantially
deficient and a letter was sent informing the applicant and their representative of the
situation. There were various meetings concerning the project issues and eventually the
applicant made the decision to remove their architect from the project. Staff had
additional meetings with the applicant including one with a new agent to discuss options,
requirements and various conditions that would be imposed on the project. The project
stayed active within the Planning Division for one year. Eventually, the applicant
submitted a letter to withdraw the project and requested a refund of fees. Staff reviewed

6



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

the City’s policies on refunds and issued a refund of $3,808 dollars based on the refund
policies in place within the Subdivision Ordinance. The applicants met once again with
staff to request additional money be refunded and eventually submitted a request to the
Mayor when staff was unable to accommodate them. Mr. Livick recommended the City
Council grant a refund of $1,625 and authorize staff to establish a refund policy within
the Master Fee Schedule.

MOTION:  Councilmember Borchard moved the City Council grant a refund of
$1,625, and authorizes staff to establish a refund policy within the Master
Fee Schedule. The motion was seconded by Councilmember Johnson and
carried unanimously. (5-0)

D-3 DISCUSSION ON THE CREATION AND FUNDING OF A FACILITY
REPAIR FUND FROM THE PROCEEDS OF CITY PROPERTY LOCATED
AT 781 MARKET STREET; (RECREATION & PARKS)

Recreation & Parks Director Joe Woods stated the City’s management of real property
assets has lacked the resources to adequately support a deferred maintenance account for
all scheduled property. The volume of deferred maintenance has increased and potential
property loss and/or significant devaluation are certainly possible should this practice
continue. The establishment of a deferred maintenance account would give immediate
relief to the General Fund and satisfy the required maintenance for the current City
owned real property. The City is in need of a funding source to address the City’s
infrastructure, and the most ready source of funding at this time is the surplus revenue
from the sale of 781 Market Street. A deferred maintenance account could be setup as a
capital account allowing any balance to carry over to the following fiscal year if not used
in its entirety. Access and use of the funds would be subject to City Council’s approval.
Mr. Woods recommended the City Council review and direct staff to return with a
resolution to establish a deferred maintenance account for the maintenance and
management of City owned real property.

MOTION:  Councilmember Smukler moved the City Council direct staff to return
with a resolution recommending the details and management plan of a
deferred maintenance account, a recommended financial management plan
for that account including repayment of parking in-lieu funds and
suggested priorities for Exhibit “A”. The motion was seconded by
Councilmember Johnson.

Councilmember Smukler amended his motion to include the initial lump sum payment of
approximately $210,000; Councilmember Johnson accepted the amendment to her
second.

VOTE: The motion carried unanimously. (5-0)



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

D-4  DISCUSSION REGARDING MOVING CITY COUNCIL MEETING DATES
FROM THE 2"° AND 4™ MONDAY OF EACH MONTH TO THE 2"° AND
4™ WEDNESDAY OF EACH MONTH; (COUNCIL)

City Manager Andrea Lueker stated in the past there has been informal discussion about
changing the City Council meeting date from Monday to an alternative day. The benefits
of a Tuesday/Wednesday meeting include the following:

e Monday conflicts with several holidays and as a result the meeting is
occasionally set on another day.

e Currently the agenda packets are available by 5:00 p.m. on Wednesday,
leaving Thursday, Friday and Monday for questions of staff. With staff
scheduling Friday and Monday, often those days are difficult to arrange a
meeting, leaving little time for the Mayor and Council to read and formulate
questions on the agenda packet. Tuesday/Wednesday meetings would provide
two extra days for staff availability.

e A Monday meeting following a weekend, may limit the amount of time the
Mayor and City Council members have to review the packet prior to the
meeting.

Should the City Council determine to move forward with changing the meeting day, staff
will bring back an ordinance to amend the Morro Bay Municipal Code Section 2.08.010.
As the City Council is aware an addition/amendment to the Municipal Code is not
immediate and will not take effect until 30 days after the second reading. As a result, Ms.
Lueker recommended the City Council take action tonight to reschedule the January 10,
24, February 14, 28 and the March 14 meeting dates if Council chooses to change these
meeting dates.

MOTION:  Councilmember Borchard moved the City Council move its regularly
scheduled meetings from the 2" and 4™ Monday of each month to the 2™
and 4™ Tuesday of each month beginning in January 2011. The motion
was seconded by Councilmember Johnson and carried unanimously. (5-0)

D-5 APPOINTMENT OF VICE-MAYOR AND APPOINTMENT OF
REPRESENTATIVES ON DISCRETIONARY BOARDS, COUNCIL LIAISON
ASSIGNMENTS AND COUNCIL SUB-COMMITTEES; (ADMINISTRATION)

Based on Council Policies and Procedures Section 3.2, Councilmember Smukler was
appointed to serve as Vice-Mayor for a one-year term.



MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

The following appointments were made on Discretionary Boards:

INTEGRATED WASTE MANAGEMENT AUTHORITY
Carla Borchard Designee
Nancy Johnson Alternate

COUNTY WATER RESOURCES ADVISORY COMMITTEE
Noah Smukler Delegate
City Manager (or her designee) Alternate

SAN LUIS OBISPO REGIONAL TRANSIT AUTHORITY (SLOTA) &
SAN LUIS OBISPO AREA COORDINATING COUNCIL (SLOCOG)
Bill Yates Delegate
Carla Borchard Alternate

CMC CITIZENS' ADVISORY COMMITTEE (2-year term)
Carla Borchard Member

AIR POLLUTION CONTROL DISTRICT
Noah Smukler Member

COMMUNITY ACTION PARTNERSHIP OF SAN LUIS OBISPO COUNTY, INC.

(formerly EOC) - (3-year term)
Carla Borchard Member

ECONOMIC VITALITY CORPORATION
George Leage Member
Nancy Johnson Alternate

NATIONAL ESTUARY PROGRAM
Noah Smukler Member
Carla Borchard Alternate

CITY SELECTION COMMITTEE (as needed)
Bill Yates Member
Noah Smukler Alternate

LEGISLATIVE DELEGATE (as needed)
Bill Yates Member
Noah Smukler Alternate




MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

The following City Council Liaison Assignments were made to City Committees and
Boards:

HARBOR ADVISORY BOARD
Carla Borchard Liaison

RECREATION AND PARKS COMMISSION
Nancy Johnson Liaison

PUBLIC WORKS ADVISORY BOARD
Noah Smukler Liaison

COMMUNITY PROMOTIONS COMMITTEE
George Leage Liaison

MORRO BAY TOURISM BUSINESS IMPROVEMENT DISTRICT BOARD
Bill Yates Liaison

The following appointments were made on City Council Sub-Committees:

COUNCIL SUBCOMMITTEE ON EMPLOYEE GRIEVANCES
Nancy Johnson Member
Carla Borchard Member

JPA SUB-COMMITTEE
Bill Yates Member
George Leage Member

MEDICAL MARIJUANA DISPENSARY (MMD) SUB-COMMITTEE
Bill Yates Member
Noah Smukler Member

SAN LUIS OBISPO COUNTY HOUSING TRUST FUND
George Leage Member

GOVERNING BODY OF THE SAN LUIS OBISPO COUNTY 10-YEARPLAN TO
END HOMELESSNESS

Nancy Johnson Member
George Leage Alternate

MOTION:  Councilmember Johnson moved the City Council approve the appointments
made to the various County/Regional Discretionary Boards, Council Liaison
Assignments and Sub-Committees. The motion was seconded by
Councilmember Borchard and carried unanimously. (5-0)
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MINUTES - MORRO BAY CITY COUNCIL
REGULAR MEETING - DECEMBER 13, 2010

D-6 SCHEDULE A DATE FOR INTERVIEWS OF COMMISSIONER/ADVISORY
BOARD VACANCIES; (ADMINISTRATION)

The City Council scheduled interviews to fill vacancies on the above-stated Commissions
and Advisory Boards for Monday, January 24, 2011 beginning at 5:00 p.m., to be held in
the Veterans’ Memorial Building.

E. DECLARATION OF FUTURE AGENDA ITEMS

Mayor Yates requested the following:

1) simplify the arcade licensing located at 725 Embarcadero Suite 105 by removing
the condition requiring annual review and approval by the City Council;

2) simplify the taxi business requirements;

3) remove City Council and Planning Commission Policies and Procedures from the
Municipal Code;

4) clarification on City Council Policies and Procedures 1.1.2 — Placing an Item on
the Agenda;

(Mayor Yates received Council consensus on the above items)
5) place the Sign Ordinance on the top of the Planning Division’s agenda;
(Mayor Yates will prepare a report on this item.)

Councilmember Borchard requested to bring back the Parking Ordinance for North Main
Street for non-conforming or grandfathering parking requirements;

(Councilmember Borchard received Council consensus for this item.)

Councilmember Johnson requested a discussion on waiving fees for building impact fees
for the next five years for commercial buildings in the downtown area, Morro Bay
Boulevard from the roundabout to Market Street to Main Street north of the City limits
and Quintana Road,;

(Councilmember Johnson received Council consensus for this item.)

Councilmember Leage requested a discussion on a marketing position to market Morro
Bay;

(Councilmember Leage received Council consensus for this item.)

ADJOURNMENT - The meeting adjourned at 8:35 p.m.

Recorded by:

Jamie Boucher
Deputy City Clerk
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AGENDA NO: A-2
MEETING DATE: 01/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 28, 2010

FROM: Susan Slayton, Administrative Services Director/City Treasurer

SUBJECT: Resolution No. 01-11 to Reaffirm Investment of Monies in the Local Agency
Investment Fund (LAIF) and Designate Transaction Officers

RECOMMENDATION:
Staff recommends that Council adopt Resolution No. 01-11.

SUMMARY':
This Resolution reaffirms the City’s desire to invest with the LAIF, and updates the information
currently on file with them.

BACKGROUND:

In accordance with State law, the City Council must adopt a Resolution to authorize changes to
designated transaction officers with the Local Agency Investment Fund (LAIF). Resolution No. 05-
09 is the current Resolution on file with the State Treasurer’s Office, and it is obsolete due to the
elimination of the Accountant position.
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RESOLUTION NO. 01-11

A RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF MORRO BAY, CALIFORNIA
TO REAFFIRM INVESTMENT OF MONIES IN THE
LOCAL AGENCY INVESTMENT FUND (LAIF) AND
DESIGNATE TRANSACTION OFFICERS

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, Resolution No. 05-09, dated February 9, 2009, authorized the City of Morro Bay
to continue investing funds with the State of California’s Local Agency Investment Fund (LAIF); and

WHEREAS, the officers, then authorized to order deposit and withdrawal of monies, and
affect changes to the account, have changed.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro Bay,
California, that the City will continue investing with LAIF, and designates the following officers to
deposit and withdraw funds, and affect changes to the account:

Andrea Lueker City Manager

Susan Slayton Administrative Services Director/Treasurer
Laurie Goforth Senior Accounting Technician

Cristie Brazzi Senior Accounting Technician

PASSED AND ADOPTED by the City Council of the City of Morro Bay at a regular
meeting thereof, held on the 11" day of January 2011, by the following vote:

AYES:
NOES:
ABSENT:

WILLIAM YATES, Mayor
ATTEST:

JAMIE BOUCHER, Deputy City Clerk



AGENDA NO: A-3
MEETING DATE: 01/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 28, 2010

FROM: Susan Slayton, Administrative Services Director/City Treasurer

SUBJECT: Resolution No. 02-11 Designating and Authorizing Investment Transaction
Officers

RECOMMENDATION:
Staff recommends that Council adopt Resolution No. 02-11.

FISCAL IMPACT:
None

SUMMARY:

In order to invest money with financial institutions, a corporate resolution, identifying authorized
transaction officers, is required. The City will meet this requirement by adopting this Resolution,
which formalizes the officers and their ability to invest the City’s money based on the annually-
adopted Investment Policy.

BACKGROUND:

In the past, the City of Morro Bay had limited its use of investments to Treasury notes, such as
Federal Home Loan Bank debentures. The 2006 change in the Finance Director position brought a
new investment style, one that believes in portfolio diversity within the confines of the adopted
Investment Policy. One of those approved investment instruments is a Certificate of Deposit (CD).
A CD is a restricted account whereby the bank agrees to pay a higher level of interest for a
commitment from the investor to leave the money in the account for a stated period of time. CDs
can be purchased at various amounts and for varying lengths of time. Deposits in any one banking
institution of less than $250,001 are insured by the Federal Deposit Insurance Corporation (FDIC).
Larger amounts are collateralized by the banking institution with other cash deposit accounts. Early
withdrawal from a CD results in stiff penalties based on the length of the time commitment and
amount deposited.
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Since September 11, 2001, banking regulations have become increasingly stringent. More forms of
identification are required prior to opening accounts, especially when the account is opened for an
entity. Since 2003, the Corporate Authorization Resolution has been a prerequisite for opening an
account with a financial institution, but has not been consistently required. More and more banks
are insisting on this information, some to the point of requesting a certification from the entity’s
attorney that the names on the Resolutions are valid. This Resolution annually designates
investment transaction officers and empowers them to invest money with any sound financial
institution; these are the same transaction officers that are listed in the Investment Policy. This
Resolution is renewed annually as part of the Investment Policy.



RESOLUTION NO. 02-11

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF MORRO BAY, CALIFORNIA
DESIGNATING AND AUTHORIZING
INVESTMENT TRANSACTION OFFICERS

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, the City of Morro Bay has cash in its possession that exceeds the amount
needed for day-to-day transactions; and

WHEREAS, the City of Morro Bay has an obligation to its citizens to effectively and safely
manage that money while optimizing its earning potential; and

WHEREAS, it is necessary to designate, via Resolution, the transaction officers who have
the authority to invest the City’s funds.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro Bay,
California, that the individuals listed below are designated as transaction officers who are authorized
to open and close investment accounts within the scope of the City’s Investment Policy:

Andrea Lueker City Manager

Susan Slayton Administrative Services Director/City Treasurer
Laurie Goforth Senior Accounting Technician

Cristie Brazzi Senior Accounting Technician

PASSED AND ADOPTED, by the City Council of the City of Morro Bay, at a regular
meeting thereof held on the 11" day of January 2011, by the following vote:

AYES:
NOES:
ABSENT:

WILLIAM YATES, Mayor

JAMIE BOUCHER, Deputy City Clerk



AGENDA NO: A-4
MEETING DATE: 01/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 28, 2010

FROM: Susan Slayton, Administrative Services Director/City Treasurer

SUBJECT: Resolution No. 03-11 Adopting the City of Morro Bay Investment Policy and
Delegating Authority to the City Treasurer to Invest Idle Funds

RECOMMENDATION:
Staff recommends that Council adopt Resolution No. 03-11.

FISCAL IMPACT:
None.

SUMMARY:

Presented for Council’s review is the City of Morro Bay’s Investment Policy. Two changes
have been made to the transaction officers that were in the policy that was adopted in January
2010: 1) the Accountant position was eliminated; and 2) Cristie Brazzi, Senior Accounting
Technician, has been added. Staff recommends that Council review the policy, and adopt
Resolution No. 03-11, with any amendments made at this meeting.

BACKGROUND:

Since 1985, the City Council of Morro Bay has been annually presented with the City’s
Investment Policy to review and adopt. Each year, the Treasurer (Administrative Services
Director) reviews the existing policy for recommended changes from the State of California
and other governmental agencies, and implements them.
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RESOLUTION NO. 03-11

A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF MORRO BAY, CALIFORNIA,
ADOPTING THE CITY OF MORRO BAY INVESTMENT POLICY AND
DELEGATING AUTHORITY TO THE CITY TREASURER
TO INVEST IDLE FUNDS

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, the City Council of the City of Morro Bay desires to prudently invest the idle
funds of the City to maximize the use of taxpayer funds; and

WHEREAS, the California Government Code Section 53600.3 states that “all governing bodies
of local agencies, or persons authorized to make investment decisions on behalf of those local agencies,
investing public funds, pursuant to this chapter, are trustees, and therefore, fiduciaries subject to the
prudent investor standard;” and

WHEREAS, per California Government Code Section 53646(a)(2), all local agency governing
boards may render, to the legislative body of that local agency, a statement of investment policy, which
the legislative body of the local agency shall consider at a public meeting, and shall also consider any
change in the policy.

WHEREAS, per California Government Code Section 53607, the legislative body may delegate
investment authority and responsibility to the Treasurer, and/or designated staff, for a period of one
year subject to annual review and monthly review of transactions initiated by the designee.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro Bay that
the Statement Policy, attached hereto, is adopted, and that the City Treasurer is hereby authorized to
carry out this policy on behalf of the City Council.

PASSED AND ADOPTED by the City Council of the City of Morro Bay, on the 11" day of
January, 2011, by the following vote:

AYES:
NOES:
ABSENT:

WILLIAM YATES, Mayor

JAMIE BOUCHER, Deputy City Clerk



AGENDA NO: A-5
MEETING DATE: 01/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 28, 2010
FROM: Susan Slayton, Administrative Services Director/City Treasurer
SUBJECT: Resolution No. 04-11 Establishing Transaction Officers for Doing

Business with Rabobank

RECOMMENDATION:
Council to approve Resolution No. 04-11.

FISCAL IMPACT:
None

SUMMARY:

The City of Morro Bay has an established relationship with Rabobank for its primary banking
operations. With the November elections, transaction officers changed, and now need to be
updated. This Resolution meets that need.

DISCUSSION:

Rabobank requires a corporate Resolution, with Rabobank specifically named in the
Resolution, establishing authorized transaction officers for the City of Morro Bay. With the
November election and 2010/11 layoffs, there have been changes to the existing list of
officers. The new list of transaction officers is:

William Yates Mayor

Andrea Lueker City Manager

Susan Slayton Administrative Services Director/City Treasurer
Laurie Goforth Senior Accounting Technician

Cristie Brazzi Senior Accounting Technician

Bonnie Johnson Account Clerk 111, Confidential

Resolution No. 04-11 will satisfy Rabobank’s requirement.
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RESOLUTION NO. 04-11

A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF MORRO BAY, CALIFORNIA,
ESTABLISHING TRANSACTION OFFICERS
FOR DOING BUSINESS WITH RABOBANK

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, the City of Morro Bay has an ongoing banking relationship with Rabobank, a
Dutch corporation, for its primary banking needs; and

WHEREAS, Rabobank requires a corporate Resolution that establishes transaction officers.

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro Bay,

California, that the following individuals are designated as transaction officers for doing business with
Rabobank:

William Yates Mayor

Andrea Lueker City Manager

Susan Slayton Administrative Services Director/City Treasurer
Laurie Goforth Senior Accounting Technician

Cristie Brazzi Senior Accounting Technician

Bonnie Johnson Account Clerk 111 - Confidential

PASSED AND ADOPTED by the City Council of the City of Morro Bay, at a regular meeting thereof
held on the 11" day of January 2011, by the following vote:

AYES:
NOES:
ABSENT:

WILLIAM YATES, Mayor

JAMIE BOUCHER, Deputy City Clerk



AGENDA NO: A-6
MEETING DATE: _ 1/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 28, 2010
FROM: Susan Slayton, Administrative Services Director

SUBJECT: Resolution of Intention to Approve an Amendment to Contract between the
Board of Administration California Public Employees’ Retirement System and
the City of Morro Bay (Firefighters)

RECOMMENDATION:

Per the terms and conditions of the approved side letter with the Morro Bay Firefighters, City
Council adopt Resolution No. 05-11 authorizing an amendment to the City’s PERS contract in
accordance with Government Code Section 20475 (Different Level of Benefits), Section 21363.1
(3% at 55 Full Formula), and Section 20037 (Three Year Final Compensation) for all new sworn
hires in the Fire Department.

FISCAL IMPACT:

While there won’t be a significant fiscal impact at the outset, by virtue of the change of retirement
formula, the City will see substantial savings as we hire new employees to replace our existing
employees who either retire or move on to other agencies. It is known that the new employer
contribution rate for the new hires will be 15.592% of reportable earnings as opposed to the current
rate of 35.173%.

DISCUSSION:

At their November 8, 2010 meeting, the City Council approved the Side Letter with the Morro Bay
Firefighters, IAFF Local 3725. As a condition of that side letter, there was agreement on both
sides to begin the process to amend the City’s current contract with PERS regarding both the
retirement formula, as well as the final compensation formula for new sworn hires in the Fire
Department. As such, staff has scheduled the necessary actions required by PERS to complete this
amendment process. This action begins with the Resolution of Intention to amend the current
PERS contract. This will be followed up at the January 25, 2011 City Council meeting with an
Introduction and

Prepared By: JBoucher Dept Review:

City Manager Review:

City Attorney Review:




First Reading of the required Ordinance and finalized at the February 8, 2011 City Council
meeting, where staff will bring the Ordinance back for adoption.

CONCLUSION:

Per the terms and conditions of the current side letter with the Morro Bay Firefighters, staff is
requesting that Council adopt Resolution No. 05-11 which will start the process of amending the
current retirement formula and final compensation formula for new sworn hires at the Fire
Department.




RESOLUTION NO. 05-11

RESOLUTION OF INTENTION TO APPROVE
AN AMENDMENT TO CONTRACT BETWEEN
THE BOARD OF ADMINISTRATION
CALIFORNIA PUBLIC EMPLOYEES’ RETIREMENT SYSTEM
AND THE CITY OF MORRO BAY FIREFIGHTERS

THE CITY COUNCIL
CITY OF MORRO BAY, CALIFORNIA

WHEREAS, the Public Employees’ Retirement Law permits the participation of public agencies
and their employees in the Public Employees’ Retirement System by the execution of a contract, and sets
forth the procedure by which the City of Morro Bay may elect to subject themselves and their employees to
amendments to said Law; and

WHEREAS, one of the steps in the procedures to amend this contract is the adoption by the City
Council of the City of Morro Bay a resolution giving notice of its intention to approve an amendment to said
contract, which resolution shall contain a summary of the change proposed in said contract; and

WHEREAS, the following is a statement of the proposed change:

To provide Section 20475 (Different Level of Benefits); Section 21363.1

(3% @ 55 Full formula); and Section 20037 (Three-Year Final Compensation)
applicable to local fire members entering membership for the first time in the fire
classification after the effective date of this amendment to contract.

NOW, THEREFORE, BE IT RESOLVED that the City Council of the City of Morro Bay does
hereby give notice of intention to approve an amendment to the contract between the City of Morro Bay and
the Board of Administration of the Public Employees’ Retirement System, a copy of said amendment being
attached hereto, as an “Exhibit” and by this reference made a part hereof.

PASSED AND ADOPTED by the City Council of the City of Morro Bay at a regular meeting thereof
held on the 11" day of January, 2011, by the following vote:

AYES:
NOES:
ABSENT:

WILLIAM YATES, Mayor
ATTEST:

JAMIE BOUCHER, Deputy City Clerk



AGENDA NO: A-7

MEETING DATE: 1/11/2011

Staff Report

TO: Honorable Mayor and City Council DATE: January 11, 2011
FROM: Harbor Business Manager

SUBJECT: Approval of a Sublease Agreement between M&M Refrigeration and Morro
Bay Oyster Company for a Portion of Lease Site 144/144W Located at 1287
Embarcadero

RECOMMENDATION:
Staff recommends that the City Council adopt Resolution No. 06-11 approving the sublease
agreement between M&M Refrigeration and Morro Bay Oyster Company.

FISCAL IMPACT:
None

BACKGROUND:

Lease Site 144/144W is held by M&M Refrigeration. The lease agreement for this site requires
City Council approval of any subleases on the leased property. Chuck and Sandra Marciel,
owners of M&M Refrigeration operate a marine repair/refrigeration business on the site. M&M
Refrigeration is not using all the floor space within the building for day-to-day operations.

DISCUSSION:

Neal Maloney of Morro Bay Oyster company is proposing to sublease a portion of the building
on Lease Site 144/144W for refrigerated storage units used for oysters that are farmed in Morro
Bay under a lease agreement with California Department of Fish & Game. No public retail sales
will be associated with this storage area. The Lease is in the Measure D area that requires uses
be primarily for commercial or recreational fishing activities. Marine refrigeration is an
approved use for the Lease. Newer City Master Leases allow for administrative approval of
subleases. The lease agreement for Lease Site 144/144W requires approval of all subleases by
the City Council and states that the “City shall not unreasonably nor arbitrarily withhold its
consent to one who is qualified and financially reliable”. Mr. Maloney provided the attached
Statement of Qualifications relating to the sublease that outlines his background and the proposal
for use of the site along with the completed application form and fee. The Marciels are
incompliance with the terms of the master lease agreement.

CONCLUSION:
Staff recommends that the City Council adopt Resolution No. 06-11 approving the sublease
agreement between M&M Refrigeration and Morro Bay Oyster Company.
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RESOLUTION NO. 06-11

RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF MORRO BAY, CALIFORNIA
APPROVING A SUBLEASE AGREEMENT BETWEEN M&M REFRIGERATION
AND MORRO BAY OYSTERS FOR A PORTION OF LEASE SITE 144/144W,
LOCATED AT 1287 EMBARCADERO

THE CITY COUNCIL
City of Morro Bay, California

WHEREAS, the City of Morro Bay is the lessor of certain property on the Morro Bay
waterfront described as Lease Site 144/144\W, located at 1287 Embarcadero; and,

WHEREAS, M & M Refrigeration, owned by Charles and Sandra Marciel, is the lessee of
said property; and

WHEREAS, M&M Refrigeration has requested City Council approval of a sublease
agreement for a portion of Lease Site 144/144W with Morro Bay Oyster Company, operated by Neal
Maloney. The Consent to Sublease has been signed by both parties and a copy of the sublease
agreement has been provided to the City along with a statement of qualifications from Neal Maloney
of Morro Bay Oyster Company; and

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro Bay,
California, that the sublease agreement for a portion of Lease Site 144/144W between M&M
Refrigeration, Charles and Sandra Marcial owners, and Morro Bay Oyster Company, Neal Maloney,
operator is hereby approved, and that the Mayor is hereby authorized to execute the Consent to
Sublease document on behalf of the City.

PASSED AND ADOPTED by the City Council of the City of Morro Bay at a regular
meeting thereof held on the 11" day of January, 2011 on the following vote:

AYES:
NOES:
ABSENT:

William Yates, Mayor
ATTEST:

Jamie Boucher, Deputy City Clerk



AGENDA NO: A-8

MEETING DATE: January 11, 2011

Statt Report

TO: Honorable Mayor and City Council DATE: January 6, 2011

FROM: Rob Schultz, City Attorney

SUBJECT: Approval of Memorandum of Understanding between the City and the
Central Coast Maritime Museum Association for the Design and Permitting

Process for a Maritime Museum in the Front Street Parking Lot

RECOMMENDATION:

Staff recommends that the City Council approve the attached Memorandum of Understanding
between the City and the Central Coast Maritime Museum Association for the Design and
Permitting Process of a Maritime Museum in the Front Street Parking Lot.

FISCAL IMPACT:

None at this time. However, the Central Coast Maritime Museum Association (CCMMA) has
requested that once the project moves forward, the City contribute monies to the In-Lieu Parking
Fund, provide funding for maintenance of the proposed public restrooms, provide funding for
maintenance of the portion of the parking lot where the museum would be located, and finance
necessary liability insurance for the proposed museum. These issues are currently not in front
you but would come back during project approval.

BACKGROUND:

The concept of establishing a Maritime Museum within the City of Morro Bay was first
presented to the City Council in 1995. On June 12, 1995, City Council adopted Resolution No.
65-95 in support of the Central Coast Maritime Museum Association’s (CCMMA) establishment
of a Maritime Museum in the City of Morro Bay. Subsequently, in 1998 the City of Morro Bay
entered into an agreement with the CCMMA to identify a potential site for construction of a
maritime museum in the City of Morro Bay. The agreement identified two potential sites, one of
which was a portion of the Front Street parking lot. The CCMMA now wants to move forward
with a Maritime Museum at the Front Street Parking Lot location.
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DISCUSSION:

The proposed project seeks to locate three historic boats, viewing platforms, and a building that
would contain a display area, public restrooms and an office loft within a portion of the Front
Street Right Of Way and the Front Street parking lot. Staff certainly supports a Maritime
Museum within the City of Morro Bay. However, the current proposed location has some
challenges associated with it.

First, the proposed project is located on public Right Of Way. Public ROWs are utilized for
public utilities, vehicular and pedestrian occupation (i.e. parking and placement of benches) and
travel, and do not contain permanent structures that impede the flow of travel. The standard
process that would need to occur in order for the project to develop in the existing public ROW
would be the abandonment of the public ROW via necessary findings including that the public
ROW is not needed for its intended use. The MOU sets forth a timeline of the duties and
responsibilities of both the CCMMA and the City for the abandonment of the ROW to allow the
project to move forward. In addition, the MOU provides that City will waive all processing fees
for the abandonment of the ROW.

Second, the project site is governed by the Waterfront Master Plan and is located within the
Visitor Serving/Special Design Criteria Overlay (C-VS/S.4) zone district, where the
establishment of an indoor museum is permitted with the approval of a Minor Use Permit. Due
to the outdoor nature of the proposed Maritime Museum, a CUP is required. In addition, since
the project site is located within the Original Jurisdiction of the California Coastal Commission
(CCC) the project is also required to obtain a Coastal Development Permit from the CCC
subsequent to obtaining a CUP from the City. The MOU sets forth a timeline of the duties
responsibilities of the CCMMA and the City for the permit requirements to allow the project to
move forward. In addition, the MOU provides that City will waive all processing fees and
development fees for the permits.

Finally, the MOU allows the CCMMA to immediately establish a temporary display at the Front
Street Parking Lot for the intention of gathering public and financial support. This  display
would include one or two vessels on display cradles with architectural grade signage describing
the project.

CONCLUSION:

Staff recommends that the City Council approve the attached Memorandum of Understanding
between the City and the Central Coast Maritime Museum Association for the Design and
Permitting Process for a Maritime Museum in the Front Street Parking Lot.



Draft, For Discussion Purposes only 1/6/2011

MEMORANDUM OF UNDERSTANDING
MARITIME MUSEUM DESIGN AND PERMIT PROCESSING

This Memorandum of Understanding (“MOU”) is entered into by and between the
City of Morro Bay, a Municipal Corporation formed under the laws of the State of
California, hereinafter referred to as the "City”; and Central Coast Maritime Museum
Association, a 501(c)(3) non-profit organization hereinafter referred to as “CCMMA.”
Collectively, the City and CCMMA are referred to herein as the “Parties.”

WHEREAS, the Central Coast Maritime Museum Association (CCMMA) was
incorporated as a non-profit California corporation in 1991 for the purpose of preserving
the maritime history of the Central Coast; and

WHEREAS, CCMMA is a 501(c)(3) non-profit organization committed to
establishing a Maritime Museum within Morro Bay, including but not limited to the
design, development, operation, and maintenance of the Maritime Museum; and

WHEREAS, CCMMA has raised funds for the design and permitting of the
Maritime Museum and has caused to be prepared preliminary plans for the Maritime
Museum to be constructed on the property known as the Front Street Parking Lot; and

WHEREAS, the preliminary plans for the Maritime Museum in the Front Street
Parking Lot include an Interpretive Center just under 1500 square feet in size and
incorporate an outdoor small craft display; and

WHEREAS, The Front Street Parking Lot is governed by the Waterfront Master
Plan and is located within the Visitor Serving/Special Design Criteria Overlay (C-
VS/S.4) zone district, where the establishment of an indoor museum is permitted with the
approval of a Minor Use Permit. Due to the outdoor nature of the proposed Maritime
Museum, a CUP is required. In addition, since the project site is located within the
Original Jurisdiction of the California Coastal Commission (CCC) the project is also
required to obtain a Coastal Development Permit from the CCC subsequent to obtaining a
CUP from the City; and

WHEREAS, the City Council of the City of Morro Bay (City) strongly supports
the CCMMA and desires to assist CCMMA in the permitting and constructing of a
maritime museum in Morro Bay but has made it clear that it has no financial resources at
this time to commit to the design, development, operation, or maintenance of the
Maritime Museum; and

MOU
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WHEREAS, CCMMA expects that it can raise funds and secure other
commitments for the development, operation, and maintenance of the Maritime Museum;
and

WHEREAS, the City Council has reviewed the preliminary plans submitted by
CCMMA and has consented to the processing of any and all permits and abandonment of
rights of way in order to accommodate the Maritime Museum at the Front Street Parking
Lot; and

WHEREAS, the Parties desire a Memorandum of Understanding to document
their mutual commitment to proceed in good faith with the permitting process for the
Maritime Museum, including consideration of permits and abandonment of right of way,
subject to one or more future public hearings and the discretion of the City Council in its
ultimate approval or disapproval of the Maritime Museum.

NOW THEREFORE, in consideration of the mutual covenants and conditions
set forth herein, the Parties agree as follows:

1. CCMMA will proceed expeditiously as follows:

a. Prepare all design documents and plans required for approval of
any and all permits and abandonment of the Front Street Right of
Way (collectively, the “Permits”) for the Maritime Museum as
required by the City.

b. Apply for the Permits as required by the City.

C. Submit all documents and provide all plans, prepared by
appropriate professionals, required by the City for the
Abandonment of the Front Street Right of Way and the Permits.

d. Perform, by appropriate professionals, all environmental analysis
and review for the abandonment of Front Street Right of Way and
the Permits as required by the City.

2. The City will proceed as follows:

a. Advise CCMMA in writing within 45 days of all requirements for
a complete abandonment of the Front Street Right of Way
application.

b. Advise CCMMA in writing within 45 days of all other Permits that
will be required by the City and of all requirements for complete
applications for such Permits.

MOU
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C. Advise CCMMA in writing within 45 days of any other Permits
that, to the knowledge of the City, will be required by any other
governmental agency, and, to the knowledge of the City, all
requirements for complete applications for such Permits.

d. Process the Front Street Right of Way application and all Permit
applications at a staff level expeditiously and advise CCMMA of
the status of such processing upon request.

e. Schedule all required hearings at the earliest possible date
convenient to CCMMA.

f. Upon request of CCMMA, provide all pertinent information
necessary for CCMMA to fulfill its responsibilities under this
MOU.

The City will waive all Front Street Right of Way abandonment and
Permit processing fees and development fees, normally charged applicants
by the City, including fees for environmental review by City staff. Within
30 days of request by the City, CCMMA will pay all other fees and costs
charged by any third party associated with the preparation and submittal of
plans and documents required for the Front Street Right of Way and
Permits.

The City shall permit CCMMA to establish a temporary display at the
Front Street Parking Lot for the intention of gathering public and financial
support. This display would be subject to City approval and include one or
two vessels on display cradles with architectural grade signage describing
the project. CCMMA agrees to maintain its own liability insurance and
indemnify the City for the temporary display.

Each party to this MOU will at all times act in good faith in the
performance of its duties and responsibilities under this MOU, will use its
best efforts to assist the other party, and will be courteous, helpful,
cooperative with, and appreciative of the other party.

The Parties agree that in the event of approval of the Front Street Right of

Way and Permits, they will enter into a long term Lease Agreement
regarding the development (construction), operation, and maintenance of
the Maritime Museum. CCMMA shall negotiate with City staff a mutually
agreeable lease which shall be presented to the City Council for review
and/or approval subsequent to the City Council’s approval of all permits.
The City reserves the right to negotiate a fair land rental and all other
terms of any future lease agreement.
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CCMMA will furnish to the City the names and telephone numbers of two
representatives of CCMMA, each with authority to act alone on behalf of
CCMMA, and who will act as the contacts with the City concerning the
subject matter of this MOU. CCMMA will notify the City in writing if a
representative can no longer serve and will provide the name and
telephone number of a replacement.

The City will furnish CCMMA the names and telephone numbers of two
representatives of the City, each with the authority to act alone on behalf
of the City, and who will act as the contacts with CCMMA concerning the
subject matter of this MOU. The City will notify CCMMA in writing if a
representative can no longer serve and will provide the name and
telephone number of a replacement.

Written notice to the respective parties will be provided as follows:

To the City:

City of Morro Bay

Department of Recreation & Parks
Attention: Director

Morro Bay, CA 93442

To CCMMA:

Central Coast Maritime Museum Association
P.O. Box 1775
Morro Bay, CA 93443

This MOU shall be effective upon approval by the City Council and
execution by the Parties. The persons executing this MOU represent that
they are duly authorized by the party they represent to execute and bind
that party. This MOU is the final, complete, and exclusive statement of
the terms of the understanding between the Parties, supersedes all previous
understandings between the Parties as to its subject matter, and may be
amended only in a further writing executed by both Parties.

IN WITNESS WHEREOF, the parties hereto have caused this MOU to be executed at
Morro Bay, California, on the dates written below.

MOU
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CITY OF MORRO BAY CCMMA
By:
William Yates, Mayor Larry Newland, President
Date: Date:
ATTEST:

Bridget Kessling, City Clerk

MOU
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AGENDA NO: B-1
MEETING DATE: January 11, 2011

Staff Report

TO: City Council DATE: January 4, 2011
FROM: Kathleen Wold, Planning Manager

SUBJECT: Appeal of the Planning Commission’s decision to approve Coastal
Development Permit CP0-322 to allow the installation of 9 solar arrays
with the associated structures and mechanical equipment. The project as
proposed also includes the trimming of major vegetation.

RECOMMENDATION:
Staff recommends the City Council deny the appeal and uphold the Planning Commission’s
conditional approval of Coastal Development Permit CP0-322.

FISCAL IMPACT:

The original project, installation of the solar arrays, has no fiscal impact to the City. There
will be no collection of fees associated with the installation of the arrays as all permits except
for the Coastal Development Permit will be obtained through state offices (Division of the
State Architect). The processing of the appeal is not covered by a fee and because staff time is
not covered it results in a minor negative fiscal impact.

SUMMARY:

The main issues surrounding this project are the proposed tree trimming, the view of the solar
arrays from the beach area and Highway One and the California Environmental Quality Act
(CEQA) analysis.

BACKGROUND:

Located within the California Coastal Commission’s Appeal Jurisdiction this property requires
a Coastal Development Permit to allow for installation of the solar arrays, the associated
mechanical equipment including the inverters and meters and the associated structures. No
other City permits are required due to the project proponent being a superior governmental
agency (state agency) a subdivision of the State.

On December 9, 2009 the San Luis Coastal Unified School District applied for a Coastal
Development permit (CP0-322) to allow the installation of nine solar arrays including the
associated structures and mechanical equipment. A public hearing was held on October 4,
2010 before the Planning Commission at which the project was considered. It was the decision
of the Planning
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Commission to conditionally approve the Coastal Development Permit. Subsequent to this
approval staff determined that the required noticing of the project had not been satisfied. After
new noticing of the project an additional public hearing was held on November 1, 2010. At this
meeting the Planning Commission conditionally approved the project.

On November 12, 2010 an appeal was filed with the City of Morro Bay requesting that the City
of Morro Bay assume the CEQA jurisdiction, perform an Initial Study to identify the
environmental impacts and incorporate mitigation measures via a Mitigated Negative
Declaration.

ENVIRONMENTAL DETERMINATION:

The San Luis Coastal United School District took the role as the lead agency, and conducted
the CEQA review and determined that the project qualified for the following categorical
exemptions under Class 2 (c), 3 (e) and 14.

The following explanation of the categorical exemption was provided by the district:

The San Luis Coastal Unified School District considered the proposed project characteristics,
the physical characteristics of the site, previous environmental documents prepared for the
named school site and find the project incorporates measures to trim vegetation and avoid
impacts on biotic, cultural and visual resources and determines no significant effects on the
environment. The Project Description includes trimming of trees, no trimming of trees during
nesting season (Feb to Aug) if nests are present, and qualified biologist and archaeologist to
monitor project construction. Summary reports shall be submitted following monitoring of
project construction.

The school district included in their proposal the following commitments:
1. San Luis Coastal United School District shall perform pre-construction monitoring for
nesting birds prior to any trees being trimmed.
2. San Luis Coastal United School District shall have cultural monitoring performed during
construction.

The school district included these as project parameters so that the project in their opinion
would qualify for an exemption from CEQA.

DISCUSSION:

The appellant is appealing the school district as the Lead Agency responsibilities under
CEQA Section 15051. The relief the appellant is seeking is to have the City of Morro Bay
assume the CEQA jurisdiction and perform an Initial Study to identify environmental impacts
and incorporate mitigation measures via a Mitigated Negative Declaration.

As the lead agency, as defined under CEQA section 15051, the school district is well within
their rights to assume the CEQA jurisdiction. The Criteria for identifying the lead Agency is
as follows:



Where two or more public agencies will be involved with a project, the determination of
which agency will be the Lead Agency shall be governed by the following criteria:

If the project will be carried out by a public agency, that agency shall be the Lead
Agency even if the project would be located within the jurisdiction of another public
agency.

This is the situation with this project. Both the School District and the City of Morro Bay are
public agencies. The school district will be responsible for carrying out the project including
obtaining the necessary building permits from the State Office of Architecture. The City of
Morro Bay’s responsibilities begin and end at the issuance of the Coastal Development
Permit.

There is no question that the San Luis Coastal Unified is compliance with section 15051 of
the California Environmental Quality Act in assuming Lead Agency responsibilities.

The appeal letter also contains statements concerning the City of Morro Bay’s Local Coastal
Plan and the project’s consistency with the document. There are various policies referred to
within the appeal document followed by the statement that the project is inconsistent with this
policy. However missing from the document is any substantiation as to how the project is
inconsistent. There is one statement concerning minimum buffer strips from streams. The
appellant indicates that array #8 appears to be within the minimums from the riparian
vegetation. Neither the San Luis Obispo County Department of Planning and Building’s
Interactive GIS mapping countywide creeks map nor the water and mineral map indicate the
presence of a stream adjacent to the northern boundary of the school site. In addition there is
no Environmental Sensitive Habitat designation on the City’s Zoning or General Plan maps in
this area.

The appeal document also contains information regarding the deficiencies of the Categorical
Exemption filed by the School District. Since the school district is the Lead Agency on the
CEQA analysis pursuant to Section 15051 it would appear that the appellant’s issues
concerning the Categorical Exemption should have been addressed at the time the school
district filed the Categorical Exemption with the County Clerk.

Finally, the appellant requests that an alternative to the project proposed be explored. There
is no requirement under CEQA for alternative analysis unless an Environmental Impact
Report is required. In addition, the appellant has not provided any evidence to document any
inconsistencies with the City of Morro Bay’s planning documents therefore no modification
of the project is required.



CONCLUSION:

Staff has reviewed the appeal and determined that there was no evidence submitted into the
record via the appeal document which substantiated that the San Luis Obispo Coastal Unified
School district could not assume Lead Agency status under CEQA or that the project as
conditionally approved is inconsistent with the City of Morro Bay’s General Plan/Local
Coastal Plan. Therefore it is staff’s recommendation that the City Council uphold the
Planning Commission conditional approval.

ATTACHMENTS:

Attachment 1 — Appeal from Julie Tacker dated November 12, 2010

Attachment 2 — November 1, 2010 Planning Commission Staff Report with exhibits.

Attachment 3 — Letter from David Foote, project agent, regarding appeal, dated December
14, 2010

Attachment 4 — San Luis Obispo County Department of Planning and Building, Interactive
GIS Mapping map of identified streams

Attachment 5 — The SLO Coast Journal article, MB high School Solar Carport Project, by
Julie Tacker published December 2010
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RE: San Luis Coastal Unified School District Solar Array Project
File Number: CP(Q-322
Site Address: 235 Atascadero Road
APN: 065-182-011

November 12, 2010
Dear Morro Bay City Council:

By way of introduction, my name is Julie Tacker, I am a long time resident of Los
Osos and have been following the above referenced project for some time. While the
project is to be applauded in its attempt to save the School District money as well as its
efforts to teach a “green alternative” to the youth of the District and the community at
large it raises a number of concerns, I wish to appeal the Planning Commission’s
approval of the above referenced project on November 1, 2010. T understand that an
appeal to your Council will be a de novo review, whereby all aspects of the project are
able to be discussed including alternatives.

Inconsistencies with the City of Morro Bay’s LCP

The project is inconsistent with portions of the City of Morro Bay’s Visual
Resources and Scenic Highway Element Objective; fo enhance, protect and preserve the
existing and potential visual resources of Morro Bay and its surroundings.

The project is specifically inconsistent the City’s LCP Policies:

12.06 ¢, Permtitied development shall be sited and designed fo protect views to
and along the coast designated scenic areas and shall be visually compatible with
surrounding areas. '

12.09 a. Develop clearer requirements, standards, and criferia for installation of
landscaping and retention of existing specimen trees as part of new developments,
parking lots, etc. ' o ) ' ’

The trees impacted by this project may meet the definition of “specimen trees.”

The proposed project is also inconsistent with;

Program VR-1.4 b, Screen unattractive views (Morro Bay High School) and c.
Accentuate entrances to the City (Hwy 1 at Hwy 41).
A goal for City Entryways states “the City should exercise strict design control over new
development along these corridors to improve architectural coordination and quality.”




Program VR-2.1 Permitted development shall be sited and designed fo protect
views to and along the coast designated scenic areas and shall be visually compalible
with surrounding areas. _

Program VR-2,2: New development in the areas designated on Figure VR-2 as
having visual significance shall include as appropriate the following: '

c. View easements or corridors designed to protect views fo and along the ocearn
and scenic and coastal areas. (LCP 230)” "

Policy VR-3: The City shall implement the Coastal Land Use Plan/Coastal
Element map and policies, through adoption of appropriate ordinances, fo protect and
enhance the visual resources associated with the corridor of the City’s scenic highways
and local designated routes. (SH27)

Program VR3.5: Development between State Highway One and the ocean in
Planning Areas 1,2 and 5 shall provide corridor as defined in Policy 12.02B and by
Figure 32 so as not to significantly degrade views to and along coast from Highway One.
New development shall subordinate to the character of its setting and shall be visually
compatible with the surrounding areas. (LCP 229)

Additionally the City’s Access and Recreation Element expressly states:

Program AR-14.4: View corridors and visual profection consistent with
provisions of Coastal Act Section 30251 and Policy 12 of the LUP. (LCP Program
1.12d). '
Section 30251: The scenic and visual qualities of coastal areas shall be permitfed
considered and protected as a resource of public importance. Development shall be sited
and designed to profect views to and along the ocean and scenic coastal areas, 1o
minimize the alteration of natural land forms, to be visually compatible with the
character of surrounding areas, and, where feasible, to restore and enhance visual
quality in visually degraded aveas .

Policy 11.14 A mininum buffer strip along all streams shall be required as
Jollows:

(1)  aminimum buffer strip of 100 feel in rural arveas;

(2) aminimum buffer strip of 50 feet in urban areas.

It is unclear from the project description how far Array #8 is from the stream separating

the high school from the Cloisters neighborhood. It appears to be within the minimums

from riparian vegetation. A wetland delineation from a qualified biologist will determine

the extent of ESHA in this area and the necessary setbacks required by the LCP. Further

supporting the need to conduct an Initial Study and perform necessary environmental
‘review.




Categorical Exemption is Inadequate

At the School Board’s October 20, 2009 meeting their consultants recommended
a Mitigated Negative Declaration be pursued for the project (see aftached staff repot,
page 5.2). A Mitigated Negative Declaration (MND) is the statement of a local
government that a limited number of significant environmental impacts have been
identified and that these mpacts can be readily mitigated it the prescribed measures are
implemented. 'With no explanation for change in course, the consultant provided the
School Board a Categorical Exemption (CE) at their November 17, 2009 meeting. This
‘Notice of Exemption’ was subsequently approved by the School Board and filed with
the SLO County Clerk Recorder. Tn large part, the CE used data collected as part of the
Measure A improvements some 10+ years ago and asserts an unsubstantiated number of
290,000 mature trees planted offsets the project as calculated by the solar company
representative. The representation was made to the State of California that the project
was “self mitigating by virtue of the total environmental benefit provided”. This
mitigation formula fails to recognize other impacts of the project including, visual,
archeological, and biological, etc.

The Categorical Exemption (CE) for the above referenced project is inadequate.
The CE cites exemptions that stretch the definitions when the project is viewed as a
whole. The project description has been fluid and remains undefined. My understanding
of the project description at this time is the installation of nine {9) solar arrays totaling
32,000 square feet with associated carport structures, fencing and mechanical equipment.
The project as proposed also includes the trimming of major vegetation and landscape
screening.

School District asserted Categorical Exemptions,

1. Class # 2 (c), veplacement of existing utility systems.
The proposed structures are entirely new ufility systems, not replacements.

2. Class #3 (e), new construction of small structures (i.e. carports)
The proposed structures are not only carports they are solar array supports,
housing electrical components for eleciricity generation. These carport structures
are not small structures; the project footprint is in excess of 32,000 square feet.
(Equivalent to the Albertson’s super mavket at 730 Quintana Road, Morro Bay,
CA).

3. Class #14, minor additions to schools
The 32,000 square foot footprint and subsequent impacts of the project can not be
defined as “minor additions.”

When considering use of a Categorical Exemption the project must be considered
in its entirety, it appears the school district has separated the project description into
pieces and attempted to use individual exemptions to qualify the respective project
components as exempt. This is a misplaced and incorrect use of a CE.




"Unlike statutory exemptions, categorical exemptions are not absolute. There are
exceptions to the exemptions depending on the nature or location of the project
(Guidelines §15300.2)."

Two pertinent paragraphs:
15300.2—Exceptions

(c) Significant Effect. A categorical exemption shall not be used for an activity where
there is a reasonable possibility that the activity will have a significant effect on the
environment due to unusual circumstances.

(d) Scenic Highways. A categorical exemption shall not be used for a project which may
result in damage to scenic resources, including but not limited to, trees, historic buildings,
rock outcroppings, or similar resources, within a highway officially designated as a state
scenic highway. This does not apply to improvements which are required as mitigation by
an adopted negative declaration or certified EIR. '

Both of these apply to MBHS. Paragraph (d) specifically applies to MBHS since
Highway 1 is designated as a Scenic Highway.

Additionally, Class 4 and Class 8:

"15304. Minor Alterations to Land Class 4 consists of minor public or private alterations
in the condition of land, water, and/or vegetation which do not involve removal of
healthy, mature, scenic trees except for forestry or agricultural purposes.”

"15308. Actions by Regulatory Agencies for Protection of the Environment

Class 8 consists of actions taken by regulatory agencies, as authorized by state or local
ordinance, to assure the maintenance, restoration, enhancement, or protection of the
environment where the regulatory process involves procedures for protection of the
environment. Construction activities and relaxation of standards allowing environ- mental
degradation are not included in this exemption."

Class 4, particularly, describes the MBHS impact.

Please consider theses citations as part of my concerns for the CE and consider
the school district or the City of Morro Bay should perform an Initial Study and prepare a
proposed Negative Declaration or Mitigated Negative Declaration for the proposed
project.

Alternatives Must be Explored

The MIND process would likelv reveal alternative projects that may in fact be less
envivonmentally damaging. The consultant has not preformed engineering analysis




necessary to determine if rooftop installation of the solar arrays at a given school site is
feasible. The consultant instead speculates that the age of the buildings on various sites
would require expensive retrofitting, yet suggests a “Phase II Solar Project” be
considered on rooftops in the future (citation October 20, 2009 School District staff
report). Please note the Google photo on page 5.8 depicting Morro Bay High School
project at that time. Also notice the “alternate” project impacts on the photo. Notice the
placement of arrays would be on the west side of the school, near the bus barn, where
very few mature Cypress trees grow. The loss of some parking lot trees are of lesser
importance than those trees planted some 50+ years ago along Scenic Highway 1.
Alternatively, rooftop installation would likely eliminate the need to remove over 150
trees at the various school sites (as identified in the Notice of Exemption dated November
17, 2009) or the need to prune/trim some 19 frees at Morro Bay High School (as
identified in the pending Notice of Exemption mistakenly dated September 21, 2001 and
filed September 24, 2010).

These structures cover a large footprint in this case; the visual impacts have been
diminished by the consultant. Limited photo simulations have been produced; no
simulations of trees affer pruning from the perspective of the neighborhood to the north
(Cloisters) or the beach area (a concern raised by your staff) and none from Scenic
Highway 1 or the neighborhood of North Main Street are provided -- likely the most
visually impacting. An MIND process would provide in depth analysis associated with
these and other aspects of the project and mitigation measures could be incorporated into
the proposal to further reduce environmental impacts.

New Technologies are Emerging

Technology in the solar field is rapidly changing, for the project to move forward
building unnecessary carports and removing/pruning trees to accomplish it, is akin to
buying an 8 ft. household television satellite dish in the early 1990°s as compared to the
18 in. dish TV available today. These solar facilities will likely be obsolete in 10 years;
nowhere near the 25 yr. expected lifecycle of the project or the extended contract “as long
as 50 years” as suggested by the District.

Rooftop Installation Available

Also of interest, a District produced School Accountability Report Cards states
“We recently completed rehabilitation of many of our facilities as part of our Measure A
Building Program which began in 1996. Our facilities are in very good shape.” It is well
known that nearly all the school sites have been upgraded with new libraries,
gymnasiums, etc.; as part of the $130 million Measure A projects, these newer and
improved buildings would likely be good candidates for solar arrays.

In reviewing the Planning Commission staff report there are inconsistencies
related to environmental studies. The April 16, 2010 letter to the District from Genene
Lehotsky, Associate Planner, states “the City will prepare an Initial Study and prepare its
own environmental determination.” This analysis is appropriate, but is not included. The




project description appears to have been morphing in an attempt to avoid permitting
requirements; this is another reason to require an MND,

City Should Assume Lead Agency Status

It is my belief that the City could be the lead agency for this project. The
evidence cited in Public Resources Code 15051 “Where two or more public agencies will
be involved with a project, the determination of which agency will be the Lead Agency
shall be governed by the following criteria: (1} The Lead Agency will normally be the
agency with general governmental power, such as a city or county, rather than an agency
with a single or limited purpose such as an air pollution control district or a district
which shall provide a public service or public utility to the project.”

San Luis Coastal Unified School District is a single purpose quasi-public agency.
On the other hand the City of Morro Bay is responsible for land use, parks and recreation,
libraries, fire protection, etc. Clearly, the City has broader governmental powers and is
better qualified to carry out the necessary analysis for projects such as this.

Turge the City to assume Lead Agency status before being compelled to process
the Environmental Determination pursuant to CEQA. An Environmental Determination
likely would include an alternatives analysis. The project description appears to have
been morphing in an attempt to avoid permitting requirements; this is another reason to
have an MND. T submit that alternatives may be less damaging to the environment exist
while achieving project objectives.

Recommendations
Send the project back to staff assuming CEQA jurisdiction; perform an Initial
Study to identify environmental impacts and incorporate mitigation measure via an

MND.

If you have any questions feel free to contact me at julietacker@dcharter,.net or
805.528.3569.

Thank you for your time and attention to this very important matter.

Sincerely,




, . | Atlachment
Gpe alfornzline’ 150 MBS on poge 5.4
SAN LUIS COASTAL UNIFIED SCHOOL DISTRICT
BOARD MEETING AGENDA
October 20, 2009

ITEM NO.: 5

TOPIC: Solar Photovoltaic Project and Shading

PREPARED BY: Brad Parker,Director of Facilities, Operations and Transportation

WILL BE PRESENTED BY: Brad Parker

TYPE OF ITEM: Report

DESCRIPTION OF AGENDA ITEM:

REC Solar's engineering team has been evaluating each school to determine where
solar arrays could be placed. Some of the design constraints encountered include bus
and fire lanes, the number of double loaded parking stall layouts, distances from
property line setbacks and school buildings, sunlight orientation, and shading. Del Mar
Elementary, Hawthorne Elementary, Los Ranchos Elementary, Sinsheimer Elementary,
C.L. Smith Elementary and Pacific Beach High School all have site constraints which
inhibit the economics of parking lot canopy photovoitaic (PV) installations.  Staff
recommends these schools be re-evaluated for possible rooftop PV instdllation as o
Phase Il Solar Project.

As we narrow our site options, it has become dpparent that, at some schools, there will
be quite a lot of tree frimming or free removal required to prevent shading of the PV
arrays.  This is a necessary environmental tradeoff to redlize the benefits of solar
generated electricity. The importance of solar PY and the problem of shading have
taken statewide importance as evidenced by the relatively new law the state
legislature has enacted protecting solar panels from shading by neighboring iree
growth and future building construction. We are faced with a similar problem—irimming
or removing existing trees in order o redlize the benefils of solar electric generation.

To help put into perspective the comparative environmental benefits of solar PV versus
the environmental drawbacks of tree removal, consider the foliowing cumulative
environmental benefits of the solar project we are planning:

ADDITIONAL INFORMATION:
Attached: Yes 4 No
Available:  Yes 4 No

2.1




SLCUSD Board Meeling Agenda
Solar Photovoltaic Project and Shading

October 20, 2009

Greenhouse Gas Reductions in Tons of Carbon
Dioxide
or
Equivalent Quantity of Trees Planted Equivalent
or
Number of Cars Removed from the Road for 1
Year

5.2

76,800 Ton
1,350 Acres

18,560 Cairs




SLCUSD Board Meeting Agenda
Solar Photovoltaic Project and Shading October 20, 2009

The relative benefits are compeling. However, no one will conclude that the proposed
solar arrays are as atfractive as the trees recommended for removal. Re-planting in
other areas and adding lower shrubs will help but not replace the removal of mature
trees.

The aitached exhibits for Baywood Elementary, Bishop's Peak/Teach Elementary,
Monarch Grove Elementary, Pacheco Elementary, Laguna Middle, Los Osos Middie,
Morro Bay High, and San Luis High Schools show in detail those frees which would be
affected.

Staiff has discussed the potential impacts of multiple free removals at multiple sites with
our Cdilifornia Environmental Quality constultant, FIRMA, who recommends we
undertake a Mitigated Negative Declaration on this districtwide project. This
environmental analysis and recommendation wiill be presented at a future Board
meeting.

FISCAL IMPACT:

None at this time,

RECOMMENDATION:

That Staff continue to proceed with the project, recognizing the changes in scope, and
with an understanding of the relative environmental benefits versus the negative effects
of the required tree frimming and removal.

5.2
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ARRAY # |DC POWER
1 36.95 KW
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7 7382 KW
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ATTACHMENT 2

Memorandum
TO: PLANNING COMMISSION DATE: NOVEMBER 1, 2010
FROM: SIERRA DAVIS, ASSISTANT PLANNER
SUBJECT: 235 ATASCADERO ROAD, MORRO BAY HIGH SCHOOL — ADDENDUM
TO STAFF REPORT
STAFF RECOMMENDATION

Staff recommends that the Planning Commission conditionally approved CP0-322 by adopting a
motion including the following action(s):

A. Adopt the Findings for Approval included as “Findings of Approval” included in Exhibit
“A”; and

B. Approve Coastal Development Permit, subject to the “Conditions of Approval” included
in Exhibit “A” and site plans dated June 29, 2010, on record with the Public Services
Department.

DISCUSSION

The proposed project located at 235 Atascadero Road, Morro Bay High School for the
installation of 9 photovoltaic units, support structures, and associated mechanical equipment was
heard before the Planning Commission on October 4, 2010. Due to circumstances out of staff’s
control the legal noticing requirement was not met, The applicant submitted mailing labels from
a service that attested that the mailing labels submitted contained all the addresses within 300
feet of the subject site. A member of the public brought the issue to staff’s attention when asked
if any properties on the east side of Highway One and Main Street were noticed. Further
investigation revealed that propertics on the east side of Highway One and Main Street within
300 feet of the property were not noticed due to the omission of these addresses by the label
service.

In order to meet the legal noticing requirement it was necessary to re-notice the project to include
the people that were not previously noticed due to the insufficient labels.

EXHIBITS
1. Exhibit A: Findings and Conditions of Approval
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Exhibit B: Planning Commission Packet from October 4, 2010,
Exhibit C: Letter from Brad Parker, October 27, 2010
Exhibit D: Letter from Julie Tacker, October 18, 2010
Exhibit E: Letter from Julie Tacker, October 20, 2010
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EXHIBIT A

COASTAL DEVELOPMENT PERMIT
CASE NO.: CP0-322
SITE LOCATION: 235 ATASCADERO ROAD

FINDINGS OF APPROVAL

The Director has reviewed this Coastal Development Permit application and finds the following;

I1,

I. The project, the installation of 9 solar atrays with the associated structures, mechantcal

equipment and the trimming of vegetation, as conditioned, is consistent with the
applicable provision of the certified local coastal program.

CONDITIONS OF APPROVAL

STANDARD CONDITIONS

i,

This permit is granted for the land described in the staff report referenced above, dated
October 4, 2010 for the project depicted on the attached plans labeled “Exhibit G”, dated
June 29, 2010, on file with the Public Services Department, as modified by these conditions
of approval, and more specifically described as follows:

Inaugurate Within Two Years: Unless the construction or operation of the siructure,
facility, or use is commenced not later than two (2) years after the effective date of this
approval and is diligently pursued thereafter, this approval will automatically become nuil
and void; provided, however, that upon the written request of the applicant, prior to the
expiration of this approval, the applicant may request up to two extensions for not more than
one (1) additional year each. Said exiensions may be granted by the Director of Public
Services, upon finding that the project complies with all applicable provisions of the Morro
Bay Municipal Code, General Plan and Local Coastal Program Land Use Plan (LCP) in
effect at the time of the extension request.

3. Changes: Minor changes fo the project description and/or conditions of approval shall be

subject to teview and approval by the Director of Public Services. Any changes to this
approved permit determined not to be minor by the Director shall require the filing of an
apphcation for a petinit amendment subject to Planning Commission review.

Compliance with the Law: (a) All requirements of any law, ordinance or regulation of the
State of California, City of Morro Bay, and any other governmental entity shall be complied
with in the exercise of this approval (b) This project shall meet all applicable requivements
under the Morro Bay Municipal Code, and shall be consistent with ail programs and policies
contained in the certified Coastal Land Use Plan and General Plan for the City of Morio
Bay.

Hold Harmless; The applicant, as a condition of approval, hereby agrees to defend,
indemnify, and hold harmless the City, its agents, officers, and employees, from any claim,
action, or proceeding against the City as a result of the action or inaction by the City, or




from any claim to attack, set aside, void, or annul this approval by the City of the applicant's
project; or applicants failure to comply with conditions of approval. This condition and
agreement shall be binding on all successors and assigns,

Compliance with Conditions: The applicant’s establishment of the use and/or development
of the subject property constitutes acknowledgement and acoeptance of all Conditions of
Approval, Compliance with and execution of all conditions listed here on shall be required
prior to obtaining final building inspection clearance through the state, the applicant shall
call for an inspection from the City of Morro Bay’s Public Services Department, Planning
and Building Division. Deviation from this requirement shall be permitied only by written
consent of the Director of Public Services andfor as authorized by the Planning
Commission. Failure to comply with these conditions shall render this entitlement, at the
discretion of the Director, null and void, Continuation of the use without a valid entitlement
will constitute a violation of the Morro Bay Municipal Code and is a misdemeanor,

Acceptance of Conditions: Prior to obtaining a building permit through the Division of the
State Architect, the applicant shall file with the Director of Public Services written
acceptance of the conditions stated herein.

PLANNING CONDITIONS

L.

Archacological monitoring shall occur for all ground disturbing activities in the
development area by a qualified archaeologist and qualified lfocal indigenous cultural
wmonitor, Collection of historic and prehistoric cultural remains deemed significant shall
oceur, and if necessary, analysis of any features encountered including but not limited to
historic refuse dumps and diagnostic prehistoric habitation deposits shall occur. Selection
and processing of prehistoric marine shell for radiocarbon dating shall also oceur.

The applicant/propetty owner shall provide an archaeclogical monitoring evaluation plan
prepared by a qualified archaeologist for all construction excavations associated with
demolition activity, The plan shall identify all the ground disturbance activity monitored
inctuding dates the archaeologist and culturaily affitiated, indigenous individual recognized
by the Native American Heritage Commission were present. The evaluation report shall
describe all the densities or features of artifacts associated with a particular activity
encountered,  Any isolated human remains encountered during construction shall be
protected and their disposition be undertaken consistent with Public Resources Code
509798,

The following actions must be taken immediately upon the discovery of human remains:
Stop immediately and contact the County Coronet., The coroner has two working days to
examine human remains after being notified by the responsible person. If the remains are
Native American, the Coronet has 24 hours to notify the Native American Heritage
Commission. The Native Ametican Heritage Commission will immediately nofify the
persot it believes to be the most lkely descendent of the deceased Native American. The
most likely descendent has 48 hours to make recommendations fo the owner, ot
representative, fot the treatment or disposition, with proper dignity, of the human remains
and grave goods, If the descendent does nof make recommendations within 48 hours the




owner shall reinter the remains in an area of the propetty secure from further disturbance,
or; If the owner does not accept the descendant’s recommendations, the owner or the
descendent may request mediation by the Native American Heritage Commission Discuss
and confer means the meaningful and timely discussion careful consideration of the views
of each party.

A preconstruction survey to determine if there are any niesting birds within the trees
proposed for trimming shall be conducted prior to any work being performed.

This permit provides for the trimming of trees as delincated in the project as follows: Trees
1, 3 through 6 will be trimmed to a height of a minimum of 50 feet and no lower. Tree 2
will be side trimmed. Trees 24-29 will be pruncd to a height of 35-40 fect and no lower.
Trees 30-37 will be trimmed to 39°6” or 45 feet in height and no lower. All measurements
will be taken from the finished grade near the base of the tree. Removal of more than 40%
of the live crown or reducing the height beyond the limits noted above shall require an
amendment to this permit. A certified arborist shall supervise all tree trimming activities,

The solar array structures and panels shall be adequately screened from view from the
Highway one corridor by the inclusion of new landscaping along with the tree trimming. If
tree trimming results in lack of screening additional Tandscaping shall be planted.

The solar atrays installed shall be the REC type Solar Arcays with anti-reflective coating,
Prior to receiving a final inspection the applicant shall submit documentation indicating that
the arrays are indeed REC {ype Solar Arrays.

FIRE CONDITIONS

1.

Fire Department field inspection is required,

PUBLIC WORKS CONDITIONS

L.

Stormwater requirements: Development projects that exceed 500 square feet of new or
redeveloped impervious area will be required to provide watet quality treatment for the
runoff resulting from a two year storm event either through retention (infiltration) or an
alternative Water Quality BMP such as biofiltration, mechanical filtration or hydrodynamic
separation.

Additionally, these same development or redevelopment projects that drain to a natural
creek, swale or City storm drain either divectly or indirectly will be required to provide peak
runoff rate control for the runoff resulting from the two, ten and one- hundred year rainfall
events. For the purposes of stormwater management the pre-construction condition shall be
that of native soil and vegetation,

Drainage analysis, runoff calculations, design and justification of drainage facilities shall be
performed by a Registered Civil Engineer and submitted with the building permit




application. The responsible Soils Engineer shall review all proposed infiltration or storage
systems for site suitability.

2. Provide a standard erosion and sediment control plan. The Plan shall show control
measures to provide protection against erosion of adjacent property and prevent sediment or
debris from entering the City right of way, adjacent properties, any harbor, waterway, or
ecologically sensitive area,

PLANNING COMMISSION CONDITIONS

1. Any Monterey Cypress tree that dies shall be replaced by a Monterey cypress tree, unless
otherwise determined by the Public Services Dirvector it will result in overcrowding,

2. No tree trimming shall occur on the east side of the school boundary on trees number 1
through 29 for one calendar year to determine if solar production is adequate. If solar
production is not adequate after one year the school district may appeal fo the planning
commission for appropriate tree trimming and shall provide relevant supportive data.

3. The lower level screening shall be native and non-invasive vegetation.

4. Along the northern boundary of the school site the vegetative gaps shall be planted with
appropriate vegetation to screen the solar array number 8.




EXHIBIT B

AGENDA ITEM: X |-
ACTION;

CITY OF MORRO BAY

PLANNING COMMISSION
Qctober 4, 2010

QIECT SUMMARY
Applicant requests approval of a

Coastal Developinent Pexmit CPO-
322 for the instatlation of 9 solar
anays with the associated structures
and mechanical equipment, The
project as proposed also includes the
trimming of major vegetation,

FILE NUMBERS
Cr0-322

SEINE ADDRESS
235 Atascadero Road

APN(S)
065-182-001

Vicinity Map

CANT:
San Luis Coastal Unifted School District

ATTACHMENTS
1. Findings, Bxhibit A

2. Conditions, Hxhibii B

3, Reduced Plang/Graphics, Bxhibit C

4, California Solar Rights Act, Exhibit D

5, Cowmespondence and Submitted Repotts, Exhibit B

6. San Luls Coastal Unified School District’s CRQA Exemption, Exhibit ¥
7. Plans, Exhibit G

[SSUE SUMMARY,

"The main issues sutrounding this project is the proposed ixee trhmming and the view of the solat
atrays from the beach area and Highway Ono,

STATEF RECOMMENDATION
Staff recommends that the Planning Commisston conditionally approved CP0-322 by adopting &
motion including the following actlon(s):




Project: 235 Atasondoro Road Planning Commlssion

Constaf Developmont Permit #CP0-322 Qotobor 4, 2010

A, Adopt the Findings for Approval included as Exhiblt “A” of the staff repot for
the Coastal Development Perimit

B. Approve Coastal Development Pennit, subject to the Conditions included as
exhiblt “B® and slte plans dated June 29, 2010, on record with the Public Sexvices
Depattment,

PERMITTING REQUIREMIENTS:

Located within the California Coastal Comtnission Appeal Jutlsdiction this property requires a
Coastal Development Perimit to allow for installation of the solar atvays, the assoclated
mechanieal equipment Including the inverters and meters and the assoclated structures,

ENVIRONMENTAL DETERVINATION:

The San Luls Coastal United School Distelet took the role as the lead agenocy, and conducted
their own CEQA review and determined that the project qualified for the followlng categortcal
exemptions uader Class 2 (), 3 (¢) and 14, The lead agency is the public agency tasked with
catrying out tho project even if the projeot is located within the jurisdiction of another public
agenoy (CEQA geotion 15051).

'The following explanation of the categorioal exemption was provided by the distuict;

The San Luis Coastal Unified Sehool Distriot considered the proposed project characteristics, the
physical charactotlstios of the site, previous environmental documents prepared for tho named
sohool site and find the project Incorporates measures to fiin vegetation and avoid impacts on
biotie, cultural and visual resources and detetmines no significant offeots on the environment,
The Projest Description (see attached exhibits 1-3) ineludos teimming of trees, no frim ming of
trees during nesting season (Feb to Aug) if nests are present, and qualified blologlst and
archacologist to monttor projeet construction, Summary reports shall be submltted following
monltoriug of project construction,

The school distriet ineluded in their proposal the followlng commitments:
1, San Luis Coastal United School District shall perform pre-construotion monitoring for
nesting birds prior to any {rees being tritnmed,
2. San Luls Coustal United School Distuict shall have eultural monitoring performed during
construction,
The sehool distriot included these as project parametexs so that the project in their opinion would
qualify for an exemption from CEQA.

Biolopy Repoit

A tepoit submitted by from Mike MeGovern, a consulting biologlst, was subtnitted for review by
the city, This report documents tho type of birds and butterfiles observed in this area, The
observation were conducted on February 25, 2010 from 8:30 to 10:30 in the mosning, There
were thiee birds species obsetved on site. The Monterey oypress wete used by ravens (Cotvus
Coryax) and Apua’s hummingbirds (Calypte anng) for roosting and an unidontified raptor




Profect: 235 Atascadoro Road Planning Comnslssion
Coastal Dovolopment Pernit fCPY-322 Oclober 4, 2010

thought to be a white tailed kite(Blanus Leucutus) was observed sitting in a tree top. Thete were
other birds observed in the area but they wero not obsetved utiltzlng the trees. It was noted in the
report that the monarch buttetflies utilize these trees, The report also states that fhere are eleven
bird species listed {on the endangered specles list) Including one speoies in he Morro Bay north
quadiangle, the westesn snowy plover and that the habitat provided by the trees on sife ate not
suitable or optimal for any of these listed species. The report does nofe that the frees setve as a
roosting site for a vatlety of bird specles, The trimming of the trees would not eliminate the
opportunity for birds to nest however; it does make the trees less attractive for nesting,

Atborist Reports

An arborlst report from JTS Inc, was submitted on March 15, 2010, The report addresses the
managemeont of the trees which ate blocking solar penetration o the proposed solar panels,
Although the report indicates trees were consldered for rormoval the proposal has now been
rovised to oliminate alf trao romovals. The tepott concludes that Montersy Cypress tiees can be
heavily pruned and will likely survive if the treos ato not overly mature or sufforing from other
problems. The Cypress trees on site can be pruned (if done by a professional or certificd
atborist) to leave enough llve follage to sustain the Iife of the tree. The pruning volume is
approximately 25-40% of the live orown. No mote than 40% of the live crown is to be removed
ot this species.

On July 22, 2010 an addendum to the otiginal atborist report was submitted. This report was
written by Jeremy Lowney Arboticulture & Landsoaping, This report indicates that the project
oan go forward without the removal of any trees by modifylng the location of the solar rays and
specific pruning,

There was also & report prepated by Senlor Landscape Axchitect, Kargl M, Viewa which
indicated that on Monday, November 30, 2009 the trees wero observed and evaluated, This
report indicates that the Monterey Cypress frees weie planted in 1956/1958 as a bawder befween
Highway One and the high school and that these {rees have been limbed-up 1o allow for safe
parking of cars and travel of pedesttians, The typleal maturity i a coastal envivonment is 50 to
70 years, The trees In questlon show signs of having reached maturity: bratch die-off and the
flat-topped crown of matusity but there is no evidence of cotyneum canker or root rof,

Glare Documents

The applicant submitted information regatding REC solar modules which Indieates that the use
of an anff-roflcetive treatment on the module glass tnoreases energy production, performance
satio and reduces tho refleativity of the glass sutface significantly, Reducing the reflectlvity
helps to reduce glare and aiso allows more light to reach the solar cell.

Archaeologleal Surface Sutvey Repoit

The applicant has submitted an Archacological Surface report prepared by Thor Conway
Herlitage Discoveries Ine. dated May 31, 2010, The conclusion of this repoxt was to recommend
that archacological monttoting be required for this project due to the sensitivity of the avea,




Projeot: 235 Afascadoro Road Ploming Commission
Coastal Development Permit #CPO-322 Ootober 4, 2010

BACKGROUND

The San Luis Coastal Unified School District has applied for and become oligible for Federal
Recovery Zone Bonds, The project in its entirely consists of solar photovoltaie projeets proposed
for the followlng schools: Baywood, Bishop’s Peak/Teach, Pacheco, Manarch Grove, Laguna
Middle, Los Osos Middle, Morro Bay High, San Luis high, and the San Luis Corporation yard,
Each one of these projects was required fo get all necessary pextnits from the appropilate
juttsdiction, in this particular case Morro Bay High Is required o get a Coastal Development
Permit fiom the City of Morro Bay,

PROJECT DESCRIPTION

Solar Atrays

The projeot proposes to fnstall a maxinum of 397.32KW solat photovoltaic system, including 9
solar arrays and 2 inverters at locations shown on the accompanylng site plan as supplement
olcoltioat supply system through the service equipment, The table below provides details on
each atray.

AL A

5 18 55.4 45175
3 I5 4620 3770
4 i5 16.20 3770
5 18 5544 4517.5
6 24 73,92 6012.5
g 15 46,20 3770
8 8 i8.48 1495
9 9 - 272 2425
10 9 7215 2425

The inverters ate located at two eleoitle servioo points, one at Array 5 and one at Array 8. The
aenclosures around theso inverters will be a chain link fence with privacy slats. The enclosure
avound Aitay 5 is proposed to be 16°6" wide by 8°5” in depth by 8'6” in height. The enclosure
around Array 5 is proposed to be 13*1* wide by 7'8” in depth by 8’ in height,

The locatlon of each one of these attays is olearly delineated on the site plan included i your
packet as exhibit ¥*G”

The plans submitted by the applicant indloate that the height of these arays wilf range from 9
feet to 16 feet in height,

Trees and landseaping

The Schoof disttict has modified their original proposal and has oliminated all tree removals.
The revised proposal includes tree trimming of trees 1 through 6 and 24 through 37, These
numbers correspond to the numbess shown on the ttes photographs and the assoclated site plan
which are patt of the packet and labeled exhibit “C & G”. The applicant’s proposal specifically
indicates that all tree timming will bs conducted by a cestified arboyist using diveotion pruning




Profeoct: 235 Atascadero Road Planning Commission
Coanstal Developtent Pormit #CPO-322 October 4, 2010

methods with o more than 40% of the live crown {o be removed, Trees 1 and 3 through 6 will
bo teimmed to a helght of 50 feet, Tree 2 will bo slde ttimmed, Trees 24-29 will be pruned to a
height of 35.40 feet. Trees 30-37 will e trimmed to 39'6” or 45 feet in helght, All
measuroments wiil be taken frommn the finished grade near the base of the tree,

Now landscaping 1s proposed. This landscaping includes low growing planis and will bo
maintained st a hoight of 1o more than 12 feet to provide screening as woll as solar access to the
solar atrays,

Loeal Constal Plan Conslstency,
The City's Local Coastal Land Use Plan indloates that protection and presevvation of coastal

scenle resources is one of the primary goals of the Coastal Act of 1976, Section 30251 states
that “The scenic and visual qualities of coastal areas shall be considered and proteoted as a
resource of public importance. Permitted development shall be sited and designed to protect
views to and along the ocean and scenic coastal ateas, and to minimizo the alteration of natural
jand forms, to be visually compatible with the character of surrounding aveas, and where
feasible, to restore and enhance visual quality in visually degraded arcas”. New development in
highly scentc ateas such as those designed in the California Coastline Preservation and
Recrention Plan propared by local government shall be subordinate to the character of its sotling,
The City’s LCP recognizes visual quality concerns from State Highway One.

Photos stbiitted by the applicant show that the proposed arvays and theit support steuctures will
be adequately scresned from view from Highway One. The soreening proposed will fill in the
areas between ground level and twelve feot. The placement of the arvays and thelt siruotures
have beon sited to blend in with the exlsting development of site and not created additional
distuptions to the view from Highway One or fiom the beach atea, Therefore the project as
conditioned witl be consistent with the City’s LCP.

amily residentiat (Cloisters) | South oned C-V8 (PD) and M-1 (P
vatrtous comimerolel uses

Wesl Coastline

Exlsting Use Motte Bay High School

Terrain: Vittually flat

Vegetation/Wildlife | Urbanized site, Trees and landscaping

Archaeological Study condueted tecommended monitoring during construetion
Resoutrees

Aceoss Atascadero Road
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e = et s
General Plan/Coastal Plan SH, School
Land Use Deslgnation
Base Zone District SCH
Zoning Overlay District N/A
Special Treaiment Area N/A
Combining Distilot N/A
Speoific Plan Area N/A
Coastal Zone Yes, and Within Appeal Jurdsdiction

PUBLIC NOTICE:

Notlce of this item was published in the San Luis Obispo Tribune newspaper on September 24,
2010, and all propoxty owners of record within 300 fest of the subject site and occupants within
100 feet of the subject slto were notified of this ovening’s public hearlng and invited to voles any
concerns on this application,

CONCLUSION

With the incorporatton of the conditions contained in Exhibit “B” tho project will address all
lssuos proviously identified Inoluding ttlmming of the trees, view from Highway One and the
beach and therefore should be approved.

Report prepated by:  Kathleen Wold, Planning Manager
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LXHIBIT A
Findings

Constal Doevelopnient Permit
A, The project, the installation of 9 solar atiays with the assoclated structures, mechanioal

equipment and the trimming of vegetation, as conditioned, is consistent with the applioable
provision of the cestified local coastal program,
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Constal Development Pexnult #CP0-322 October 4, 2010

EXHIBIT B
CONDITIONS

STANDARD CONDITIONS

8

5]

This permlt 1s granted for the land desoribed n the staff report seforenced above, dated
Octobet 4, 2010 for the project depioted on fhe attached plans labeled “Exhibit GY, dated
June 29, 2010, on file with the Public Services Department, ag modified by these conditlons
of approval, and move specifically deseribed as follows:

Inaugurate Within Two Years: Unless the constructlon or operation of the structure,
facility, or use ls commenced not later than two (2) years after the offectlve date of this
approval and is difigently pursued therenfter, this approval will automatically become null
and voids provided, however, that upon the wiliten request of the applicaut, prior to the
expiration of this approval, fhe applicant may request up to two extenstong for not more than
ono (1) additional year each. Said oxtonsions tnay be granted by the Director of Public
Sepvicos, upon finding that the project compiles with all applicable provislons of the Moto
Bay Muncipal Cade, General Plun and Local Coastal Program Lend Use Plan (LCP) in
effeot at the time of the extenslon request.

Changes: Minor changes to the project desetiption and/or conditions of approval shall be
subjeot (o review and approval by the Ditector of Public Services, Any changes to this
approved permit defermined nof fo be minor by the Director shall xequite the filing of an
application for a permit amendment subject to Planning Commission review,

Compliange with the Law: (8) All requiroments of any law, ordinance or regulation of the
State of Californta, Clly of Mosto Bay, and any other governmental entlty shall bo complied
wiil in fhe exereise of this approval (b) This project shatl meet all applicable requitements
under the Morro Bay Municipal Code, and shall be conslstont with all programs and poficles
contained in the certified Coastal Land Use Plan and General Plan for the City of Motro
Bay,

Hold Harmless: The applicant, &s & condition of approval, hereby agrees to defend,
indernnify, and hold harmless the City, its agents, officers, and employees, from any olain,
action, or proceeding agalnst the Clty as a result of the action or Inaction by the City, or
from any elaim fo attack, set aside, void, or anrw] this approval by the City of the applicant's
project; o applicants failure to comply with condliions of apptoval. This condition and
sgreement shall be binding on all successors and assigns,

Compliance with Conditions: The applicant’s ostablishment of the use and/or development
of the subject propetty constitutes acknowledgoment and acoeptance of all Conditions of
Approval, Compliance with and exeoution of all conditions listed here on shall be required
prior fo obtaining final building inspeotion cleatance through the stato, the applicant shall
call fox an inspection from the City of Morro Bay’s Pyblic Services Depattiment, Planning
and Building Division. Deviation from this requirement shal be pexnitted only by wuiften.
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7.

consent of the Dircotor of Public Services andfor as authorized by the Plabning
Commisston, Failure to comply with these conditions shall render this entitlement, at the
diseretion of the Divector, null and vold, Continuation of the use without a valid entitlement
witl constifuto & violation of the Motro Bay Municipal Code and is # misdemennor,

Acceptance of Conditions: Prlor to obtaining a building peumit theough the Division of the
State Archltect, the applicant shall file with the Dlrector of Public Services wiitten
acceplance of the conditions stated heroin,

PLANNING CONDITIONS

ll

Archasological moniforing shall ocout for all ground disturbing aotlvities in the
development arca by a qualified archaeologlst and qualified local indigenous cultural
monitor. Collection of histotle and prehistoric cultural remalng deemed significant shall
ocour, and I necessary, analysis of any features encountered including but not limited to
historic refuse dumps and diagnostic prehistoric habitation deposits shall ocout. Selection
and processing of prehistorie matine shell for radiocarbon dating shall also ocour,

The appHeant/property owner shall provide an archacological monitoring evaluation plan
prepated by a qualified archaecloglst for all construction excavations associated with
demolition activity. The plan shall identify all the ground disturbance activity monifoted
including dates the atchacologist and cultutally affiliated, indigenous fndividual
recognized by the Native Amettcan Herltage Commission were present, The ovaluation
report shall describe atl the denslties or features of atifacts assoolated with a partioular
actlvity encountered, Any isolated human yemains encoutitered duting construetion shal
be protected and their disposition be undettaken consistent with Public Resoutces Code
5097.98.

The following actlons must be taken immediatoly upon the discovery of humag remalns:
Stop Immediately and contact the County Coroner. The coroner has two working days to
examine hutnan remalns alter being notified by the responsible person. Ithe temalns are
Native American, the Coroner has 24 houts to notify the Native Ametican Hevitage
Commisslon, The Native American Herltage Commtssion will immediately notify the
porson it believes to be the most likely descendent of the deceased Native American, The
most likely descendent has 48 hovrs to make recommendations to the owner, or
representative, for the treatment or disposition, with proper dignlty, of the human remalns
and-grave goods. Ifthe descendont does not make recommendations within 48 hows the
owner shall reinter the remains in an area of the property secure from frther disturbance,
or; If the owner does 1ot aceept the descendant’s recomimendations, the owner ox the
descendent may request mediation by the Native American Heritage Commission Discuss
and confor means the meaningful and timely discussion careful consicleration of the
views of each parly,

A preconstuction sutvey to determine if there ate any nesting bitds within the trees
proposed for telmming shall be conducted prlor fo any work being perfoxmed,
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S,

This permit provides for the trimming of treos as delineated In the project as follows:
Tiees I, 3 through 6 will be frlmumed to a height of a minimwn of 50 feet and no lower,
Tree 2 will b side fifmmed. Trees 24-29 will be pruned to a height of 35-40 feet and no
Towet, Trees 30-37 will be ftimtied to 39°6" or 45 feet in helght and no lower. All
measurements will be taken from the finished grade neat the base of the tree. Removal of
more than 40% of the live crown or reduclug the height beyond the limits nofed above
shall require an amendment to this permit,

'The solar atray structures and panels shall be adequately soreened from view from the
Highway one corridor by the inclusion of new landscaping along with the iree frimming,
If tree teinuning results in laok of screening additlonal landscaping shall be planted,

The solar atrays installed shall be the REC type Solar Avrays with antl-reflectlve coating,
Prior fo receiving a final inspection the applicant shall submit documentation indicatmg
that the arrays are indeed REC type Solar Arrays,

FIRY CONDITIONS

Il

Fire Depattiment field ingpection is required,

PUBLIC WORKS CONDITIONS

i,

Stormwater requirements: Development projects that exceed 500 square feot of now
or vedeveloped hmpervious avea will be required to provide water quality treatment for
the runoff resulting front a two year storm event either through retention (infiltration} or
an altornative Wator Quality BMP such as biofiltration, mechanical filfration or
hydrodynamic separation,

Additionally, these same development or redevelopment projects that drain to a natural
oreek, swale or Cily storm drain elther (irectly or indireotly will be required to provide
pesk runoff rate control for the runoff resulting from the two, ten and one- hundred year
ratnfall events, For the putposes of stormyvater management the pre-construction
condition shall be that of native solf and vegetation,

Drainage analysis, runoff caloulations, design and justification of drainage facilities shall
be performed by a Registered Clvil Engineer and submlited with the bullding permit
application, The responsible Soils Bngineer shall veview all proposed infilieation or
storage systems for site suitability,

Provide a standatd eroslon and sediment control plan, The Plan shatl show control
measuios to provide protection against oroslon of adjacent property and prevent sediment
or debris from entering the City right of way, adjacent properties, any harbor, waterway,
or ecologically sensltive atea,

10
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EXHIBIT C
GRAPHICS/PLAN REDUCTIONS

Planning Commisston
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Disclaimer: The matetials included in this paper are Intended for informational
purposes only, and should not be consldered a substitute for legal adivice In any
particular case.

About EPIC

Tho Energy Polloy Inltlatives Center (EPIC) Is a honprofit academio and research center of the
USD Sohool of Law that studles energy polley Issues affecting the San Diego reglon and
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sustalnable solutions that meet our futurs energy heeds,
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Solar Rights Act

1 INTRODUGCTION

Californta has been a leader In promoling solar energy since 1976, when it began to provide
financtal Incentives for Invastment in solar energy technologles.! One legacy of California’s
early Interest In solar energy s a serles of laws deslgned to protect a consumer’s right to Install
and operate solar energy technology on a home or business, Including access to sunlight, or
solar access. Although Callfornia’s solar energy taws have heen around for nearly 30 years, we
now examine this groundbreaking legislation for (wo reasons, Consumers and buslnesses often
misunderstand the provislons and application of these laws, And, California law makers and
regulators recently approved the Callfornta Solar Initlative (GSI), which aliocated over $3 hililon
to provide financlal incentives to residentlal and non-resldentlal customers to tnstall
photovolales and solar water heaters on thelt homes and busthesses.? As of October 2006,
there were about 23,000 photovoltalc systems operating In Galifornla representing
approximately 180 megawalts (MW) of elactrlc gonerating capacily.*® The C8I has established
a goal of sncouraging Californtans o Install 3,000 MW of photovoltalos by 2016, sufficlont to
power more than 600,000 hormas.® Such a dramalle increase In the nuinber of operating solar
energy systems could mulliply solar access questlons arlsing from these installations,

This paper examines the sectlons of Callfornia law known collectively as the Solar Rights Act (or
“the Act"), and-reviews lawsulls brought under the Act.® Through the Act, which was enactad In
1978, the leglstalure sougiit fo halance the needs of Individual solar energy system owners with
other properly owners by doveloping solar agcess rights.” The Act Hmlts the abllity of covenants,
conditlons, and restrictions, typleally enforced by homeowner assoclations (HOA), and focal
governments fo restrlot solar nstaltatlons, These are perhaps the most wall known and

! Gallforala creatad a solar energy tax credit [n 1976; it was codified In Cal. Rev. & Tax, Gode § 23601,

2 Gal. Pub. Util, Comim'n Declslon D.08-01-024. (This daclslon also provides for a plof solar water heating
pragram for the San Diego reglon.)

3 See "Grld Connected PV Capacily (kW) Installed In California” avallable at
fitodvewvr.enerqy.ca.qovirenewablesfetmerging_renewables/GRID-CONNECTED_PV.PDE (Dacembor
14, 2006),

4 One megawalt (MW) equals 1,000,000 walts, or 1,000 kilowails (kW) Inthe case of pholtovoltalos, 1
MW coulld generate ehough energy fo power approximately 200-226 homes, depanding on solar
rasources and average restdential consumption lovels,

5SB 1 allocates up to over $100 milllton for solar water healing ncentives, Al fhe time of willng there
were no estimatos on how many solar water healers this might encourage bul the GPUG was considsring
a pllot solar water heallng program.

%'The Solar Rights Act comprises the followlng Callfornla codes of faw; Callfornla Civil Code Saclions 714
and 714.1, Gallfornla Givll Code Saction 801, Callfornla Clvll Code Section 801.6, Callfornta Government
GCoto Sacilon 65860.5, Californla Heallh and Safely Code Section 17969.1, Callfornla Government Code
Saction 68475.3 and Californla Goverament Code Seolion 66473.1.

T aAssembly Bill 3260,

Enorgy Poltey Inlilatives Center _ 1




Solar Rights Aot

important provisions.® But the Act also creatos the legal tight to a solar easement and requires
local governments to proserve passive cooling and heating opportunities fo the extent feasible
In new development projects, The extent to which the Act prolects solar energy system owners
from restrictions by HOAs and local govornments Is froquently mlstinderstood and the subject of
mary disputes. This paper Is intonded to provide solar enevgy users, HOAs, and local
goverm?ents mote Information about the content and application of Callfornla’s maln solar
access law.

11

ORGANIZATION OF THE PAPER

The paper [s organized Into the following sectlions.

o

-]

Saction 2 provides a brief overview of the key provisions of the Act,

Section 3 discusses the abllily of covenants, condltions, and restriclions, such as those
enforced by homeowners assoclatlons, to restrict the solar energy Installatlons,

Sacllon 4 discusses how provisions of the Act limit the abliity of local governments to
restrict solar shergy Installations.

Section 5 provides informatlon about the definition and use of solar easements, which
are provided for In he Act,

Ih Section 6, we examlne solar easements In new developments, as required and
perimitted by the Act.

Ih Section 7, we pirovide generé{ conelusion.

The Appendix, Sectlons 8 and 9, Includes other resotirees regarding the Act and the full
text of the codes comptising the Act,

& While not all common Interest developimenis assoclations are called homeowner assoclations {(HOAs),
for simpllolly wo use HOA throughout ihis papor to denole all assoclations.
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2 OVERVIEW OF THE S8CLAR RIGHTS ACT

The Solar Rights Act creates a legal framewoik for “solar access.” i Includes limited protections
to allow consumers access to sunlight and to limlt tho abilily of homeowner assoclations (HOA)
and local governtnents from preveniing inslaiiation of solar energy systems,

The Act was adopled In1978 and went Into effect on January 1, 1979.%1° lis enactment
gontributed to Callfornla's sirong policy commliment to solar energy, According to the orlginal
laglstation, the purpose of the Act Is “to promote and encourage the widespread use of solar
energy systems and to protect and facllitate adecuate access to the sunlight which is necessary
to operate solar energy systems.” The Aot further states that the “use of solar energy systems
will reduce the state’s dependence on nonrenewable fossll fuels, supplement existing energy
sources, and decrease the alr and water pollutlon which resuits from the use of conventional
energy sources. Itls ... the policy of the state to encotirage the use of solar energy system.”
This polley rationale s rolevant today and conifnues to drive California’s solar energy polioy
inli{atives,

21 COMPONENTS OF THE S8OLAR RIGHTS ACT

For the purposes of this paper, we foous on the following six key provislons of the Act thal
remaln In Callfornia law today.

1, Llnits.on Covenants, Gonditlons, and Resirlctlons to Reslriol Solar Instailations — The
Act prohiblts covenants, conditions, and restiictions (CC&Rs), like those enforced by
HOAs, which woulld unreasonabiy resttict use or Instaliation of solar ensigy systems,
(Californta Civll Code Sections 714 and 714.1)

2, Solar Fasements ~ The Act establishes the legal right lo & solar easement, which
protects access to sunlight actoss adjacent properties. (Californfa Civil Code Sectlon
801). 1t also describes the mintmum recuirements headed fo create a solar aasement.
(Gallfornia Civil Code Section 801.6)

3. Deflnition of a Solar Energy Systein — The Act defines which solar energy systems are
coverad by its provislons, including active solar devices and passive solar deslghn
strategles. (Californla Clvil Cade Section 801.5)

4, Limits to Local Governiment Restrictions on Solar Instaliations — The Act discourages
local governments from adopling an ordiinance that would unreasonably restiict the use
of solar energy systems, {Callfornla Government Code Section 65850.6) it also requlres
local governments to use a non-dlscretlonary permitling process for solar energy

¥ Robert L, Thayer, Solar Accoss: *{i's the Lawl,” ASLA Environmental Qualily Series, no. 34 [nstitute of
Governmental Affalrs, Institute of Ecology, Unlvearsity of Californla, Davls, (January 1981.)

1 The Solar Righls Aot was amended Iwlce In recent years: AB 1407 {(Wolk) was slgned info law on
September 3, 2003; and AB 2473 (Wolk) was slgned Into law on Soptember 24, 2004,
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Solar Rights Act

systems, (Callfornia Government Code Sectlon 66850.6 and Callfornia Health and
Safety Code Section 17969.1). Provislons of the Act also requlre local governments
segking state-sponsoted Ihcentives for solar energy systems to demonstrate compliance
with certaln provisions of fhe Act. (California Civil Code Sectlon 714)

5. Passive Solar Opportuniiles In Subdivisions — The Act requires carlaln suhdivisions to
provide for future passive and natural heating and cooling opportunities to the exlent
feasible. (Callfornia Government Code Section 66473.1)

6. Allowance for Requlring Solar Easements - The Act allows cities and countles to require
by ordinance the dedicalion of solar easements In certain subdivigion developments as a
cahdltlon of tentative map approval. (Callfornla Government Gods Section 66476.3)

Energy Polioy Initiatives Center 4
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3 LIMITS ON COVENANTS, CONDITIONS, AND RESTRICTIONS TO RESTRICT SOLAR
INSTALLATIONS

in Calffornla, common Interest developments such as condomlnlums and planned communliies
typloally have assoctations to manage thelr affalrs and enforce thelr rules, These assoclallons,
often called homeowner assoclatkons{ or HOAs, are widespread and an increasingly Important
part of homeownership In California.” HOAs have rules and regulations, expressad In part
fhrotigh covenants, conditions, and restriclons (CC&RY), that govern many aspools of
homeaownership within the common Interest development, Including instellation of solar energy
systems. To ensure that CC&Rs do nol place unreasonable reslrictions on use of solar energy,
Callfornia enacted CvIl Code Section 744 In 1978 as pait of the Solar Rights Act. This sectlon
of law fimlts the abllity of FIOASs to restrict solar energy system instaliations though unreasonable
CC&Rs and prohibits undue discrimination In processes used to consider and approve solar
energy Installations.

3.4  WHAT ARE COVENANTS, GONDITIONS, AND RESTRIOTIONS?

Covenants, conditions, and restriotions, or CC&Rs as they are commonly called, are the
governing documents that dlctate how an HOA operates and what rules the owners, thelr
fenants, and guests must obey. CG&Rs Include threa distinet legat mechanisms: (1) covenants,
(2) conditlons, and (3) restrioflons, “Govenants,” also called restrictive covenants,” are
anforceable promises that asslgn elther a benefit or a hurden to a property. Covenants are
usually part of the property fitie or deed and therefore apply fo subsedquent properly owners.
"Conditions” relate to the circumstances that may end an ownership Interest (e.g., tight of fivst
refusal, dissolulion of the subdivision), “Restrictions” refer to legal restristions placed on the
ownershlp or use of the properly, such as easements or flens, In sommon interest
developments, restrictive covenants typleally dictate the manner In which solar ephergy systems
oan bo installed.? Althotigh the provisions of the Act regarding CC&Rs apply mainly to
restrictive covenants in praciice, the law refers to covanants, conditions, and rosirictions and the
linlts Imposed by restrlotive covenants on solar energy systems are commonly referrad to as
the collective CC&Rs; therefore, we refer to CC&Rs throughout this papst.

3.2 DOES THE SOLAR RIGHTS ACT PROHIBIT ALL CC&RS FROM RESTRICTING SOLAR
[INSTALLATIONS? .

The Act contalns many provistons and broadly addresses solar access Issues, bul It s pethaps
best known for prohibiting CC&Rs that unreasonably restrict solar energy system Instalialians.
Galtfornia Givil Code Saction 744 {a) prohiblts “any covenant, restriction, or condifion contalned
in any dead, contract, securlly Instrument, or other insirwnent affecting the transfer or sale of, ot

H ommon Interest Developments: Housing at Risk? Julia L, Johnston and Kimberly Johnston-Dodds,
California Research Bureau (Requested by Senalor Tain Torlakson), p. 6, August 2002,

2rhomas Starrs, Les Nelson & Fred Zaloman, Bringing Solar Energy to the Planned Gommunity: A
Handbook on Roofton Solar Systems and Privale Lant Use Restrictlons at
Rl v, sdensrgy.orgluploads/Final_CG&R_Handbook 1-01,pdf
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any interest In, real properly that effectively prohibits or restricts the installatlon or use of a solar
onargy systemn Is vold and unenforceabls.”

Although the Intent of Section 714 (a) Is to prohiblt CC&Rs from placing restriclions on solar
energy system Instailation, other subsections of 744 and 714.1 allow CC&Rs to Impose certaln
reasonable restrictions on solar Instaliations.™ The followlng provides Informatlon to determine
whether a restriction is consldered reasonable under the Act.

3.2,1 Cost and Performance Crlieria for Reasonable Restrictions

The Act permlts CG&Rs to Imposae requiremonts that don't “slgnificantly” Increase the cost of the
system or decrease lts officlancy or performance.™ Callfornia Civit Code Sectlons 714 (A)(1)(A)
and 714 (d)(1)(B) provide orlterla to define when a restriction has “significantly” altered systetn
price or parformance for both solar water heating and photovoltalc systems. Restriclions cannot
increase the cost of solar water hoatlg systems by more than 20 percent or decrease the
system's efflcloncy by more (hal 20 percent.”® Reslrictions on photovoltalcs cannot Increase the
systom cosl by more than $2,000 or decrease system efficlency by more than 20 percent,’®
Restrictions on elther type of system need only Increase cost or; decrease efficiency to be
dotermined unreagonable under the Adt.

With imited case law In this area, It Is unclear whather these criterla could also he applled fo
resirlctions [mposed by local govermments (e.g., restrictions or requiremonts imposed duwring the
permitiing process). We discugs local governments ability to restrict solar energy systems in

. Section 4,

3.2.2 Alternatlve Comparable Systemn

Callfornla CIvli Code Section 714(b} also permits reasonahle resirictions that allow a
prospactive solar energy system owner to install "an alternative system of comparable cost,
efficloncy, and energy consstvatlon benellls.” For exaraple, an HOA could prohibit instaltation
of passive solar water heaters, which can extend above the roof surface, but aliow corparable
active solar water heaters, which can have a lower profile ob the roof and slmilar performance.

3,2,3 Other Rastrictlons Permifted under the Solar Rights Act

Seotion 714.1 of the CGallfornia Civll Code permite CC&Rs to npose certaln restricllons on sofar
energy system Installations despite the cost, efficlency, and comparable system crlferla
provided for in Section 714. Separate from lhe reasonable restiletions permissible tinder
Saction 714, Sectlon 714.19 allows CC&Rs to Impose the following reasonable restriclions.

8 Gal, Civ. Code §§ 744 (b, 714 (A)1)(A), and 714 (d)(1)(B) (Deering 2006)
" ¢al, Giv, Code § 714(b) (Dearing 2006)

% Gal, Clv, Gode § 714 {d)(1)(A) (Deeting 2005)

% Gal. Glv, Cade § 714 (d){(1)(B) (Dserlng 2006)

i Soe Palos Verdes Ass’n v. Rodman, 182 Cal, App. 3¢ 324 (1986)
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e Restictions on Common Area Installations — Sectlon 714.1(a) permits CC&Rs to
“Impase reasonable provislons” that restilct solar energy Installations in common
areas. Cominon areas are defined In Californta Civil Code Section 13561(h) as "the
enllre common Mterast developmant except the separate Interests therein." That Is,
a common area ls the area of the development not owned separately by individuals.
For example, In a condominium or planned development, all the property other than
units, homes, parcels, and lofs owned by Individuals would be consldered common

“ areas. These lypleally Include community cenlters, walkways, or common hallways,

o Prior Approval — Section 714.1(h) requires “the owner of a soparate interest, as
deftned in Sectlon 1351, to obtaln the approval of the assoclation for the Installation
of & solar energy system [n a soparate interest ownad by another.” California Civii
Code Sactlon 1361 defines an “assoolation” as “a nonproflt corporation or
unihcorporated assoclation oreated for the purpose of managing a cormmon interast
development.” This definition generally refers to HOAs, In the context of Section
714.1 (b), a conmon Interest development is a {1) cormunlly apartment project, (2)
condominlum project, (8) planned development, or (4) a stock cooperative,® In
general, a properly owner In a commeon Interest development seeking to instali a
solar energy system should contact the HOA to determine Installation policles and
guidelines.

o Malntenance and Repalr — Section 714.1(c) allows HOAs to create requiremants
relating to the maintenanca, repalr, or replacernent of roofs or other hullding
components affected by solar energy Installations,

o Indemnlfication ot Relmbursement — Sectlon 714,1(d) allows assoclations to require
solar energy system [nstallers to relmburse the assoclaflon for loss or demage
caused by [nstallation, malntehance, or use of the system.

3.3 DEFINITION OF A SOLAR ENERGY SYSTEM

The Solar Rights Act defines what types of solar energy systems qualify for lls legal protections,
For the purposes of the Aat, Callforia Clvit Code Sectlon 801.6 (a)(1) defines a solar energy
system as any solar colleotor or other solar energy device or any structuyal desigh feattira of a
bullding whose piimary purpose s {o provide for the collection, storage, and distribution of solar
anergy for space heating, space cooling, elecirio generation, or water heating,™ Seotion 714
{d)(2) states that the definition of a solar energy systern as provided in Gallfornia Givil Gode
Sectlon 801,56 applies

Based on {his statutory definition, the following common solar energy systems would be
consldered "solar snergy systoms":

% Each of thess comnion Interost development types Is dsfined In Cal. Civ. Code § 1361,

¥ 1he Solar Rights Act's definltion of a solar energy system diffors from the statutory definlton of a “solar
collacter” In Cal, Puk. Res. Cods § 25081,
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o Pholovoltalcs (solar electtic)
o Solar water heatlng for use within a bullding
o Solar water heating for space heating
o Solar poof heating
3.3.1 Further Criforla to Supplement the Definition of a Solar Energy System

Section 744 {6)(1) provides further criterla that supplement the definitlon of a solar energy
system. These crllerla likely would have 1o be met In addition to the slandard definition provided
i Seotlon 801.5 in order to he consldered an silglbte solar shergy system under the Seotion
714.

o Healih and Safely Requlrements — Section 714 (0)(1) provides that a solar energy
system must mest appllcable health and safely standards and requirements impossd by
state and Jocal permitiing authorities.

o  Solar Water Heating Cerliffeation — Section 714 (¢)(2) requlres a solar energy system
used to heal water to be certified by the Solar Ratlg Certificatlon Corporation (SRCC)é a
nonprofit third parly organization, or other nationally recognlzed certifloation agendies, 0
This soction speclfles that the entire solar energy system and Installation process must
racelve certification, rather than simply certifying each of its component parts,

o  Solar Electrlo Standards — Soction 714 (¢)(3) requires a solar energy systom used to
procuce aloctricity, such as phoiavoltalcs, to also mest all applicable safety and
pstformance standards establishec by the Natlohal Elsctrical Code, the Inslitute of
Eloctrieal and Electronics Englheers, and acoredited testing laboratorles such as
Undlerwrltors Laboratorles and, where applicable, rules of the Callfornia Public Utlities
Cominission regaiding safoly and rellabiiily.

3.4 FARAPPROVAL PROCESS FOR SOLAR ENERGY SYSTEMS

The Act also saeks to ensure that processes to conslder and approve solar energy systetn
Instaflations are falt to the applioant, Galifornia Givil Code Sections 714(e) provides that
"whenever approvat Is required for the Installation or use of & solar energy system, the
application for approval shall be processed and approved by the appropriate approving entlly in
the same manner as an applicatlon for approval of an architestural modification to the property,
and shall not he willfully avolded or delayed.” This subseciion uses broad language that could
apply to the approval processes of an HOA or a local governiment, Given the context of the
othar parts of Section 714 and exlsting casa law, this language on fair approval processes tost
fikely applies to HOAs. Itis unclear whether it also applies to approval processes of local

2 SRGG Is a nonprofit ihlrd party supported by the United States Deparlment of Energy. Soe www.solar-
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governmants. Californla Governiment Code Section 65850.5 specifically addresses olly and
county permiiting of solar ensrgy systams. We dlscuss this topls in more detall In Section 4.

3.6 VIOLATION OF CALIFORNIA CIvil, CODE SECTIONS 714

Callfornia Clvll Code Sectlons 714 {f) describes the penalties for violatlon of ihis saction of the
Solar Rights Act. 1t states that "any enlily, other than a public enfity, that willfully violates this
saction shall be liable to the applicant or other parly for actual damages occasionsd thereby,
and shall pay a clvil penally to the applicant or other paity in an amount not to excesd one
thousand dollars ($1,000)," [h additlon, Callfornla Civil Code Ssctions 714 (g} provides that
reasonablo attorney's fee will be awardsd {o the prevailing parly In a case brought to enforce
compllance with Section 714,

3.8 RELEVANT CASES

Case law relating te the Solar Rights Act s limlled, This is particularly true for cases relating to
HOAs imposing unreasonablo restrictions oh solar energy systems Installations, Lack of
awareness on the part of homeowners and HOAs about the Act's provislons and potentially high
litigation costs cotld ascount for the limited case law.*!

This seclion provides a surmnary of the following cases Involving HOAs and Individuel solar
gnergy systern owneys.

o Palos Verdes Home Assoclation v. Rodman, 182 Cal, App. 3d 324 (1986)
o Garden Lakes Communily Assoclation v. Madigan, 204 Arlz, 238 (2003)
3.6.1 Palos Verdes Home Assoclation v. Rodman

Palos Veides Home Assoclatfon v, Rodman provides guidance on what constitutes g
“reasonable restriction” on solar energy system Installations.? The Issus in this case is whether
the HOA's actions violate the standard of “reasonable restriclion” provided in Seclion 714.

Rodman, a resldent of the Palos Verdes Home Assoctation, sought o Install a passive solar
waler healing system on his home,® The Palos Verdes Assoclatlon’s CC&Rs roqulred a
homeowner to racelve HOA approval for any Improvements made oulside of & home. The
CC&R also contaihed guldslines for Installing & solar energy system, The CC&Rs alfowed for
the instaflation of actlve systems, hut prohibited installation of passive systems. The prohibition
on passive systams, such as the one Rodman proposed fo Install, was based primarily on

21 10 Widener J. Pub, L, 109, 131 (2000): Widener Jousmal of Publte Law.
2 pajos Verdes Home Ass’n v. Rodman, 402 Cal, App. 3d 324, 324 -326, 19686,

 There are lwo maln types of solar waler heallng systems; acllve and passive. Aclive sysiems have
pumps and sensors lo control the flow of water Into and out of the collector. Passlve systoms have no
moving parls and rely on existing water pressure from the home's plumbing and convection o move
water ih and oul of the collector.
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aeslhetics, The HOA argued that such collectors typlcally extend 18 Inches above the roof
surface, are painted black, and resemble an upslde down bath tub, If Rodman had followed
HOA guidelines, he would have had to huild the system Into the roof so it did not sit above the
raof. That modlfication would have added $1,400 to $1,800 to the cost of his system,

Rodman ighoved the CC&Rs and had tho system nstalled by a private company. The HOA
hofifled Rodiman that his system was not In compllance wilh thelr guldelines and flled a
complalnt against Rodinan, A lower court ruled h favor of the HOA, requlring Rodman fo
yomove his system. Rodman appealed, arguing the HOA rasfrictions violated Callfornta Civll
Code Section 714, Rodman argued that the HOA's solar Installation guidelines effeclively
restricted his solar energy system installation by signlficantly increasing the system's cost and
decreasing its sfficlency. The HOA respotled by noting that Sectlon 714 allows for reasonable
reslrictions as long as an allemative system of comparable cost could be Instalied,

The appeals courf also ruled In favor of the HOA, argulng that an Installer of a golar energy
system cannot ignore HOA guldelines when those guldollines would only minimally Increase
Instaltatlon costs, The court relled on expert testimony presented by the HOA. This testimony,
glven by an engineer, concluded that the active systems allowed by the HOA were comparable
In cost and performance to the prohibited passive systems. The court reasoned that sven
though there wolld have heen a signlficant Increase In cost to install the passive system under
HOA guldelines, Rediman could have Installed an active system with no cost Increase. As a
resull, the court concluded that {he assoclation's restrictions were “reasohable” and did not
violate Section 714,

3.8.2 Garden Lakes Community Assoclatlon v, Madigan

Garden l.akes Commilnlty Assoclatfon v, Madigan,*® which was heard In an Arlzona courl, also
seeks to define what can be considered a reasohable restrietlon on solar Instaliations, In this
oase, the court ruled that the Incroasad cost required to mest the HOA's CC&Rs was tao
rastrictive, Because this declsion was made in an Arlzoha court, Callfornla courts are not
required 1o abide by iis holding. In addition, the dedislon deals with Arizona's solar rights law,
which uses different languagoe than Callfornta law, We include it here as a reference.

The Garden Lakes Communily Assoclation sued resldent Madigan for Installing solar panels
that dld not mest the HOA's requirements, Under the CC&Rs, panels cannot he visible to the
publie and must he screened. In this Instance, the solar panels were not screened. Arizona's
solar tights faw preciudes HOAs from "effectively prohibiting” the Installation of solar energy
systams, Homeowners have the burden of proof to demonstrate that this has ooourred.

The court ruled In faver of Madigan, declding the additlonal costs from installng sereenling
imatetials to hide the panels from public view would be high anough to dissuade the homeownor
from installing the system,

* pafos Verdes Home Ass'n v. Rodman, 182 Cal, App, 3d at 328,
% Garden Lakes Communtly. Ass'n v. Madiyan 204 Arlz, 238 (2003)
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4 LOCAL GOVERNMENT'S ABILITY TO RESTRICT SOLAR INSTALLATIONS

In this section, we discuss how Californla Government Code Sectlon 65850.5 and Callfornia
Civil Code Section 714 (h) limit the abllily of local governments to restrict solar energy systems
by requiring use of a non-discreflonary permilting process and by requlring local governments (o
cortify compllance with seclion 714 prior to receiving state-sponsored solar energy Incenlives.®

44  NON-DISCRETIONARY PERMITTING OF SOLAR ENERGY SYSTEMS®

Callfornla Government Gode Section 669850.5 establishes permiliing standards and requires
local governments to use a non-discretionary permitting process rather than a discretionary
permitiing process to review solar applications. This portion of the Act includes the following
provislons,

411 Solar as a Statewlde Affaly

Section 65850.5 (a) states that “Implementing statewlde standards to achleve the timely and
cost effective installation of solar enorgy systems Is not a municipal affalr... but a matter of
statewlde concern.” This staternent provides a basls to establish a statewide standard for
permlitt!:gig %nd discourage local governments from enacting varylng and subjective peritting
standards,

4,12 Leglslative Intent Language

Sectlon 65850.5 (a) expresses the state of California’s ihtent to promote and sncourage solar
anaergy systems. It also states the legislature’s Intent to prohiblt local governments from
Implementing burdensome permitiing requirements and encourages public agencles to remove
-any barriers (o solat ehergy Instaltations, While codified In Caiffornia statutes, this "legistative
Intent” language does not expressly prohibit any actions by local governments, rather it
discourages cortaln actlons; thereforo, It Is unclear how stich language would be enforced hy
the courls, However this It does express the state's suppoit and comrultment to solar onergy.
This saclion of law Includes the following policy statements.

¢ Discourage Local Governments from Placing Barilers on Solar Installations — This

gactlon slates that [t Is the Intent of the leglslalure to prohibit local governments from
adopting “ordinances that create unreasonable harrlers 1o the Installation of solar energy

2 Tuwo hills added provisions to the Act that expand Its reach 1o focal governmonts; AB 1407, which was
enacted in 2003, and SB 2473, which was enacted in 2004,

' the Solar Rights Act also created Section 179591 of the Californla Hoalth and Safely Code, which his
largely the same as the language from 66850.6, The substantial differences are that Secllon 178691
doss 1ot Inclute a subseotion on Teglslative ntent or fhe appeals process, i also has a shorloned version
of §6850.5 ().

28 This statement mlght also have been included to requlre charler cllles lo comply with the provislons of
this sectlon of law, See 10 Pac Law Journal 478, 481 (1979).
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systems, Including hut not limited to, deslgn review for aesthelic purposes..." This
subsectlon section seoks to prevent a local Jurlsdiction from restricling a solar Instaflation
based solely on discretionary factors such as aesthetics, but stops short of expressly
prohihliing such restrictions, Instead the language Is expressed as leglslative Infant;
therefore, It Is unclear how a court might enforce this secllon of law.?

s Callfornia Polloy to Promote Solar Enerqy — This section also states that it Is the polley of
the state of Californla to “promote and encourage the tise of solar energy systems and to
limit obstacles {o their use.”

o Encourage Local Governments to Remove Barrlers to Solar Eneray — This section stales
that it Is tho Intent of the leglslature that “local agencles comply not only with the
language of this section, but also the leglsiatlve Intent to ancourage the installation of
solar energy system by removing obstacles to, and minlmizing costs of, permiilng for
such systoms.”

41,3 Permitting Standards

Section 65850.5 (b) and the remaining subsections establish permliting standards for solar
energy systems based on health and safety concerns and equipment certification and
performance standards., The Act requlres cliles and countles to "administratively” approve
applications to Install solar ensrgy systems by lssuing a bullding permit or other non-
disoretionary permit. Based on this section of law, local governments cennot use a
discretionary permilting process to review solar snergy applications. Instead, they must use a
ministerial or administrative process that Is based on the following cilterta:

¢ Hoalth and Safety — Local raview of solar energy applications must he imited to “those
slandards and regulations necessary to ensure that the solar energy system wlli not
have a specific, adverse Impact upon the public health or safely.” The law defines
“adverss Impact upon the public health or safety” to mean " a significant, quantifiable,
direct, and unavoldable Impact, based on objective, Identfled, and wrilten public health
or safely standards, pallcles, or conditions as they existed on the date the application
was desmed complete.” To determing If an adverse Impact exists, permiting offlclals
must limit thelr review to local, state, and federal laws. .

o Solar Water Heater Certification — A solar water heatlng system must be cerlifled by the
Solar Rating Certification Corporation (SRCC) or other nallohally recagnized cerlification
agenoy,* Cerllfication must apply to the entire solar energy system and Installation

© process,

* On Interpretation Is that this language does prevent clties and countles from enforelng ordinances thal
affectlvely prohiblt or unreasonably restrict the use of solar encrgy systetns oiher than for preservation or
proteotton of publio heath and safety. This Interpratation alse presumes the statutory deflnltlon of
unreasonable reslriclions In Callfornla Civil Code Seatlon 714 that applles to CG&Rs would also apply
here to restrlotlons imposed by looal governments. See 10 Pac Law Journal 478, 481 (1979).

39 SRGG Is & nonprofit third parly supporied by the United States Dapartinent of Energy. See www.solar,
rating.ota,
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o Photovoltales Compllance with Abplicable Codes ~ A photovoltales, or solar eleclric,
system must meet all “applicable safely and performance slandards establishad by the

Mattonal Electilcal Code, the Institute of Elactrical and Electronics Englnoers, and
accredited testing laboratorles such as Underwiiters Laboratorles and, where applicable,
rules of the Public Utilliles Commission regarding safety and reltability.”

444  Adverse Impact on Health or Safely

ff a clty or countly finds that Installing a solar energy syster would result in an adverse mpact
on public heaith or safely, It can require a use permit, However, according to Section
65850.5(c), the municipallty cannot deny an application for the use permit unless it “makes
written findings based upon substantial evidence in the record that the proposed stallation
would have a speciiic, adverse Impact upot the public health or safety, and there Is no feasible
method to sallsfactorily mitlgate or avold the specllio, adverse impact,” The law deflnes “a
foasihle nethod to sallsfactorlly mitlgate or avold the specific, adverse Impact” as Including, hut
Is not lirlied to, any cost-sffective mothod, condition, or mitigation Imposed by a city or county
on another simllarly sfiuatod appileation In a prior successful application for a permit.*! The law
also provides that a clty or county shall use lis hest efforts to ensure that the selacted mathod,
condition, or mitlgation also meats the cost and efficlency criterla of Seotlon 714(d)(1)(A) and
(8), 1 the city or county places condittons on the application in order prevent the adverse
Impact on health and safety, those conditions must be at the lowest possihle cost to the
applicant

If the clty or courty denles the applicant an administrative (or ministerlal) permit and/or a use
permit, Section 66850.5 {d) of the Galifornta Government Code provides that the applicant can
appeal the declslon to the clty or county planning commission,

41,8 Definltion of a Solar Energy Sysfem

Saotlon 65850.5 of the Californla Government Code Uses the definition of a solar energy system
Inetuded h Seaton 801.5 of the Callfornla Clvll Code. It also includes the same language
conlalned In Section 714{c)(1) regarding health and safely codes and cerlifications for solar
water heating and photovoltales systems that supplements the standard definition,

4.2  LOGAL GOVERNMENT COMPLIANGE WITH SECTION 714

Section 714 (h) prohiblis a public entity from recslving state-sponsored grant funding or loans
for solar energy programs If It falls to certify Its compliance with the requirements of Seclion 714,
The language In this subsection Is sufficlently ambiguous that It Is unclear with which parts of
Soction 714 a public sntity would have fo comply to be eligible for state-sponsored hcentives,
Only one other subsection speafically mentlons local governments: Sectlon 714 (1), which
axempts public entitles from paylng damages,

* Cal, Gov't Code § 66850.6 {g) (1) (Desring 2006)
% Gal, Gov'i Coda § 65850.8 {8) (Deortng 2006)
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A possible Interpretation of this requirement is that public enitfles would have to comply with
Saction 714 by not imposing restiictions that significantly affact the cost and effiolency of a solar
anergy systom {0.¢., restrlollons Iimposed through the pormitiing process). It is also possible
that that publlo agencles are considerad “approving entities” and would also have to comply with
the provisions in Sectlon 714 (e), which requlres lhat a soler energy appllcation be pracessed In
the same manner used with similar applications and that the approving sntity not wilifully avold
or delay approval of the application. Ssction 714 (h)(2) also prohibits local public htitles from
exampling residents In Its jurlsdiotion from the requiretnents of Section 714; therefore, a local
government might also comply by demonstraling that it has not exempted any rasidents from
the requirements of Section 714. In the absence of case law Interpreting this specitic
subsaction of the Act, It remains unclear which provisions in Section 714 & publlc entlly would
have to comply with fo he eligible for state-sponsored solar ensrgy incentives.

4.3 RELEVANT CASES
4.3.1 Larsen v. Town of Corte Madera

In Larsen v. Town of Corte Madera, the court addressed a serles of patitions by the plaintlif who
sotight to use the provistons of California Govemniment Gods Section 65850.5 and Callfornla
Health & Safety Code Sectlon 17959.1 to overturn the cliy's denlal of his pelition to bulld a
second story adiditfon to his house, which he sald would Include a solar energy system, The
plalntiff repeatedly sought approvai for his roof renovation through the town's deslgn review
process,

This oase was orighally heard In the U,S. Distrlot Court for the Northern District of Caflfornla®
and was reviewed by the 9™ District Court In 1998.% Another case Involving the same parlies
was brought before the U.S. Distrlct Court for the Northern District of Californla hine years
later.®® In each case, the plainliff altempted fo tso laws Intended to proteot solar energy system
owners from "unreasonable restriclions” to challenge looal ordinances. Each ¢ase is
summarized bhelow.

Larsen v, Town of Gorfe Madera, US Distilct Gourt {1996)%

This Is the orlginal case brought by Mr. Larsen. i Interpreted whelher Callfornla Governiment
Code Seollon 65850.5 and 17969.1 could be applied In cases lavolving local ordinances. In
1996, the U.S. District Court for the Northetn District of California ruled that these two sections
of law were nol applloable fo local land use decisions and only applied to “ordinances passed hy
a local legistalive hody and does not apply o spaciflc land use declisions made by & local

81 arsen v. Town of Cotle Madera, 1996 U5, Dlst. LEXIS 3936 (1996)

1 arsen v. Town of Corte Madera, 104 F.3d 368, 1996 U,S. App. LEXIS 37751 (9th Clr, Cal, 1996} This
ocase s not-reported. It Is not precedent, and no court Is required to follow Its ruling.

%t arsen v, Town of Corto Madera, 2008 U8, Dist, L. EXIS 30846
% | arson v. Town of Corlo Maders, 1986 U.S. Dist, LEXIS 3936
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government In its non-leglstative capacities™ After this ruling, the plaintiff appealed to the gt
Ciroult Gourt, which reaffirmed the U.S, District Cowrl's ruling. :

Larsen v. Town of Corle Maclera, {US Distrlct Court (2006)*

In this case, the plaintlff requested an exemptlon from the Town of Corle Madera's Resolution
3334, which Increased the Town's deslgn roview fee from $ 46 to § 785, plus $ 100 per hour for
lme and cosls. The plaintiff alleged that the Increase n the fown's deslgh review fee violated
Cafifornla Health & Safely Code Sectlon 17959.1 and California Government Code sections
656860 and 656850.5.

The court uled that the plalntiif's arguments refating to the protection of solar energy systems
sfallad on thel merlts” for two reasons. Flrst, the plalntiff was not entitled to the lsgal protections
offerad by the Solar Rights Act becauss his bullding failed to meef the deflnition of a solar
anorgy systen, provided for In Californta Clvil Code Section 801.6. Second, the local resolution
to raiso the document review feo from $48 to $785 did not fall under the purview of California
Government Code Saction 65880.5 becauss the resolution “sinply Increased the design review
foes” and did not target solar energy system Installations. The court Indicated that any local
aotlon must speciflcally target solar enargy systems In order to fall under the provisions of the
Act. Otherwiss, the Act could be used indiscrifainatsly to clrcumvent any local daclsion as long
as a solar ehergy system was somehow involved,

87
Id,
3%} arsen v. Town of Corle Madsra, 1U.8. Dist, LEXIS 30646 (2006}
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6 SOLAR EASEMENTS

An important factor whon consldering solar energy systern Is current and fulure access to
unobstructed sunfight. Shade from vegetation growth, Increassd building helghts as a result of
remodeling, and construction of new buildings on adjacent parcels can affoct the amount of
sunfight reaching a solar energy system I the future, California’s Solar Shade Gontrol Aot
provides llmlted protectlon to solar energy system owners from shading caused by trees and
shrubs on adjacent properties.®™ No shinllar law exists to prevent new or modiflad structures on
an adjacent properly frot shading an exlsting solar energy system, However Section 801 and
801.5 of the Callfornia Clvli Codes provides for solar easarments, which allow a solar energy
system owner access to sunlight across an adjacent parcel.

64  WHATI5 AN EASEMENT?

An oasoment Is a right that (1) allows the holder to make some use of land that Is not hers or (2)
prohibits the owner of another property from using her land in some way that infringes on the
rights of another property owner. There are two baslc types of easements, An afflrmative
easement s a non-possessoty right to use land In the possession of another. A negative
easement restricts a properly ownor from using his properly In some manner. A solar easement
ls gonerally considered a hegallve easetnent bacause It prevents a praperty ownar from using
his property In a manner that would prevent sunlight from reaching & solar energy syslem
focated on an adjacent properly.

5.2 WHATIS A SOLAR EASEMENT?

Bacause a landownen's proparly tghts extend to the alrspace directly abovs the land, she can
grant access to the sunlight that {ransverses her land to a solar energy system owner on an
adjacent parcsl, California law calls this a solar easement.’ tn 1978, as part of the Act,
Californta added the right to recelve sunlight to its list of statutorlly recognized easements.*!
California Cit Code Sectlon 801.5 defines a “solar easement” as the "rlght of receiving sunlight
actoss real proparty of another for use by any solar energy system." A solar sasement must
therefore be created for the sole purpose of accessling sunlight to oreate thermal or slaclric
energy using a solar onergy system, as defined by Section 801.6 of the California Civil Code. A
parson merely sesking to access sunlight could not seek protections under Sections 801 and
801.5,

¥ Gal, Pub. Res, Codo § 26982, (Deerlng 2008). See also S, Anders, G, Kuduk, K. Grigshy, Californla’s
Solar Shade Control Act: A Review of the Statules and Relevant Gases, January 2007,

10 pMolvin M. Elsenstadt and Albert 2, Utton, Selar Rights and Thelr Eftect on Solar Heating and Goollng,
16 Nal Resources J, 363, 376 (1076}

40 Pac Law Journal 478, 478 (1979).
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5.2 REQUIREMENTS TO ESTABLISH A SOLAR EASEMENT

Sectioh 801.5 does not spsdifically state that a solar easemant must be created In wilting, but
courts rlings have established that an easement must be writien to be enforceahle,*
Callfornla Civil Code Section 801.5 specifies that “any Inslrument creating a solar sasement’
must at a minimum Include the followlng:

o Descrlption of the dimensions of the sasement expressed in measurable terins,

o Restilotions that would impair of obstruct the passage of sunlight through the easement,
and

o The terms or conditions, if any, under which the easement tﬁay be revised or
terminated,

5.4 LIWTATIONS OF SOLAR EASEMENTS

Solar easements In theory can onsure access to unobstructed suntight for & solar energy
system; however, obtalning a solar casement can be diffleull, Since a nelghboring landowner
must grant the easements to 4 solar energy system owner through a bilateral negotialion, the
neighborlng landowner can refuse lo negotlate or to grant a solar easement, Further,
gasomenls can be burdensome and costly for Individual homeowners {6 negotiate. Legal costs
could eﬁgeed ihe cost savings of the system If nelghbors are not wilfing to grant the easement
for free.

Depending on the density of houses in a nefghborhood, a prospeclive solar energy system
owner might have to hegotlato with several nelghbors to have access fo sunlight. This Is often
the case In clties or wheh multlple houses on a slope block accass to sunlight. A greater
number of partles negotiating typleally Increases cost and reduces the chance an easement will
ho created.™ And In certaln cases a solar casement Is Just not posstble, More established
nelghborhoods were bulit with no consideration for the need of solar access, Even if parties are
willing to negotlate for a solar easement, because of the design of ihe nelghborhood, it may be
Impossible to place solar collectors so that they can be used officiently.”

BB CALIFORNIA GOVERNMENT CODE SECTION 66475.3

While easements can he difficult to hegotiate on an individual basts, particularly In existing
nelghborhoods, California Government Code Saction 66476.3 provides local governmenis the
ablfity to require solar easements unclor certain clreumstances I subdivision developments,
Undar this section of the law, leglslative bodies of a clty or county oan by ordInance require
certaln subdlvisions to create solar easoments to ensuire that each parcel has the right to

A

 Sag Zipperer v, Cotinly of Sanla Clara, 133 Cal, App. 4th 1013 (2008),

4 Adrlan J. Bradbrook, Future Directlon It Solar Access, Winter, 19 Envll. 1.. 167, 181,
#1d at 180

it al 180.
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recelve sunflght across adjacent parcels or units In the subdivislon. Such requirements can only
be applied to subdivisions for which a tentative map ls necessary. if & local jurisdiction chooses
fo adopt stich an ordinance, It must specify the following:

o Slandards for determining the exact dimensions and locations of easements.

o Resfrictions on vegetation, bulldings and olher objects thal might obstruct the passage
of sunlight tbrotgh the easement,

o Terms or condifions, If any, for terminating or revising the easement.

o That In establishing the easements conslderation shall be given to foaslhliity, contourr,
conflguration of the parcels.

o That an casement cannot reduce allowable densitles or the percentage of a lot that can
aceupy buildings or structures under applicable planning or zohing requirements [h force
al the time the tentatlve map was filed,

o  That the ordinancs s not applicable to condominlum projects that consist of the
suhdivision of alrapace in an exlating buliding where no new structures are added.

5,6 RELEVANT CASE; ZIPPERER V. GOUNTY OF SANTA CLARA

Zipperar v. Cotnly of Santa Glara™ ls a case that spscifically discusses tho need for wililen
documentation of a sotar easement and establishes that all solar sasements can not be tmplled
hut must be wiltten.

The Zipperer family bullt a home with a “solar home central heating and cooling systems" In the
1nild-1980s.5 The County of Santa Clara purchased the adjacent property In 1991, which had a
small grove of trees on {t. The County designated this land as a park rosetve. The trees on this
County parce! grew signlficantly after the County acquired the land and began to shade the
Zlpperer hotne, imitng thelr systom’s performance. In 1997 (he homeowners requosted that
the County trim or reimove the offending trees. The Gounly did not respond; in 2002 It passed
an otdinance exempting ltself from the Solar Shade Gontrol Act,

In 2004, homeowners brotight a sult against the County under several causes of action,
inclucing breach of contract steraming from an Impllcit right to a solar aasement. The Zipperers
complalned that the County had inplicitly enterad into a contract to provide a solar sasoment by
allowing them to construci 4 solar home according to Counly requirements, The family also
contended that the County violated this sotar easement by allowing the trees on the nelghboring
lot to grow to a helght that shaded the family's solar energy system,

® Zinperarv. Counly of Santa Clara, 133 Cal. App, 4th 1013 (2008}
47 fhe oase did not spocify what type of system the Zipporers instalied In thelr home.
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The court ruled thal wellten documentation Is needed to create a solar easement In California,
cliing Section 801.8 of lhe Californla Clvll Code as the “governing gmvlsion, which speclilcally
requires a wrillen agreement In order to crealo 4 solar easement,” ® And, despite tho fact that
the plalnliff argued that other provistons provided exemptions to this wrllten requirement, the
court ruled that “[Callfornta Givll Codoe] Section 804.8 plainly Is the more speaific ‘provtsion, sihca
it sots forth with particutarity the requiremsnis for creation of a solar sasoment.”™ Further,
Saction 801.5 requires a “doscription” of the easement, which Implles It must be In writing.

® zippsrer v. Counly of Santa Clara, 133 Cal. App, 41h 1013 (2005)
® Id. at 1017,
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8 PRESERVING PASSIVE SOLAR OPPORUNITIES IN SUBDIVISION DEVELOPMENTS

The Solar Rights Act also sought to presetve the use of passive solar design opportunities In
subdivision developments. This Intentlon was cadified in Californta Government Cods Section
66473,1 and Californla Civil Cods Section 66475.3,

6,1 CALIFORNIA GOVERNMENT CODE SECTION 66473.1

For stbdlivislons that requlre a tentative map, Californla Government Gode Section 66473.1
requires that such subdivislon designs must "provide, to the extent feasible, passive or natural
heating or cooting opportunittes In the subdivision,”

Section 86473.1 (b) providaes the following examples of natural or passive heating and cooling
opportunitios:

o Heafing — Design of lot slze and configuration fo permit orlentation of a structure In an
oast-west allgnment for southern oxposure.

o Cooling — Deslgn of lot slze and configuration to permit otlentalion of a structure to take
advantage of shade or prevalling breezes,

This section of law also provides further guidance on passive heating or cooling opporitnlties.
When consldeting such opportunities, developers and permitting agencles should take Into
account local climate, confouty, sonfiguration of tha parcel fo be dividad, and othor design and
improvement requirements.” Such consideration should not reduce “allowable densities or the
parcentage of a lot that may be occupled by a bullding or struclure under applicable planning
and zoning In effect at the time the tentative map Is filed” '

California Government Code Seclion 86473.1(d) exempts ¢ertalh condominiums from s
requirement. Specifically, “condominium projeocts which consist of the subdivision of alrspace In
an existing bullding when no new structures are added” are exempt from the requirements of
this sectlon of law.

% Gal, Govt Code § 66426, A tentativo and final map shall be requilred for all subdivisions creallng {ive or
more parcels, five or mora condominiums gs defined In Seation 783 of the Civil Cods, a community
aparlment projest contalning five or more parcsls, or for the converslon of a dwelling lo a stock
cooperative contalning five or mare dwslling units, oxgept whera any one of the followlng oceurs: {a)The
land before division contalns less than five acres, each parcel created by the division abuts upona
malntalned public street or highway, and no dedicallons or Inprovements are required hy the legislative
body, (b)Each parcel croated by the division has a gross area of 20 acres of more and has an approved
aceoss Lo a malntained publlo street or highway. (0} The land conssts of a parcel or parcels of land
having approved access to a public street or highway, which comprises pait of a lract of land zonad for
Industrial or commerelal development, and which has the approval of the governing body as o slrest
allgnments and widths, (d) Each parcel crealed by the divislon has a gross area of not less than 44 acres
or I5 not less than a quarter of a quarter section, (6) The land haing subdivided Is solaly for the craallon
of an ehvironmental subdiviston pursuant to Seclion 88418.2. (f) A parcel map shafl be required for those
subdivisions desortbed in subdlvislons (a), (b), (6, (<), and {e).
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7 CONCLUSION

The Solar Rights Act creates certaln rights for homeowners and busihesses {o access sunlight
for the purpose of crealing thermal or sleclrle anergy. 1t defines how an HOA and a local
government can limit solfar snergy system Instaliations; creates the abillty of a properly cwner to
seck a solar easemont to enstire access to sunlight across adjacent properties; and allows
governments to preserve passive solar heating and cooling opportunities by requlring
devslopaers to create easements In certaln subdivisions,

We revisit this landmark law because Its provisions are by and large not well understood by the
general publlc and because Californie’s solar market will grow significantly In the coming
decade as a result of expanded financlal Incentives for solar enerdy systems. As more homes
and businessas Install solar ensrgy systems and local governiments purstie renewable ensrgy
solutlons, the provislons of the Solar Rights Act likely wilt hecome more relevant and Important.

This paper provides information and analysis on the Act to help parlies understand the
provisions of the law and to understand how tho law affects them. Our research shouid help
solar collector owners determine If they are ellgible for protections under the law; homeowner
assoclations dotermine If they are liable for an allegation brought under the law; and cltles and
countles understand thelr role In promoting solar snergy systerns and enforcing solar access
provisions In the faw.
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8 APPENDIX

8.1 OTHER RESOURCES

For more Information about and other Interpretalions of the act, the following law review artlcles
and hooks are useful:

0

Thomas Starrs, Les Nelson & Fred Zaleman, Bringhg Solar Energy to the Planned
Community: A Handbook on Rooftop Solar Systems and Private Land Use Restriotions.
Avallable at hilp:/hyww.sdenergy.org/uploadsiFinal CC&R_Handbook 1-01.pdf

Robett L. Thayer, Solar Access: "It's the Law}” ASLA Environimsnial Quallly Serles, ho,
34 January 1981 Institute of Governmental Affalrs, Institute of Ecology, University of
Callfornla, Davls, A handbook that detalls solar laws and thelr practical applicablilty In
stibdivislon development.

Melvin M. Elsonstadt & Albert E, Utton, Solar Rlghts and "Thelr Effect oh Solar Heating
and Cooling, 16 Nat Resources J. 363 (1978). An artlcle that examines the legal history
and theotles behind solar sasements and right to light.

Adrlan J. Bradirook, Future Direction In Solar Access, Winter, 19 Envll. L. 167, 1988, A
law roview article generally discussing solar access faws.

Energy; Incenlives for the Use of Solar Energy, 10 Pac Law Journal 478, 478 {1979). A
review of the Solar Rights Act and Solar Shade Control Act leglslation, 1t also discusses
posslble lagal problems and enforcement of solar easements,

Eugene J. Rlordan, and Robert L. Hiller, Describing the Solar Space in a Solar
Easomont, 2 Solar L, Rep 299 (1080-1981), A law review article that discusses the
technloallties to be agreed upon when forming a solar easement,

Kenneth H. Burke, Bruce N, Lemons, Simplified Solar Easements, 2 Solar L. Rep 320
(1980-1981), A law reviow article that discusses solar easement faws.
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§ FULL TEXT OF STATUTES

The Solar Rights Act comprises the following Calliornla sections of law: Gallfornta Clvil Coda
Sectlons 714 and 714.1, California Civlii Code Section 801, Callfornia Civit Gode Saction 801.5,
Galifornla Government Code Ssction 66860.5, California Health and Safety Code Sectlon
17969.1, Callfomta Government Code Section 66475,3 and Callfornla Government Code
Section 86473.1, These sections of law are reprinted here In their sntirely,

9.4  CALIFORNIA GIVIL CODE SECTION 714

(a) Any covenant, restriction, or condition contained In any deed, conlract, securlly instrument,
or other Instrument affecting the fransfer or sale of, or any Interest In, real property that
effactively prohibits or restricts the installation or use of a solar energy systern is vold and
unenforceable.

(b) This section does not apply to provisions that Impose reasonable restriollons on solar anergy
systems. However, it s the polloy of the stafe to promote and ehcourage the use of solar
energy systems and to remove abstacles thereto, Accordingly, reasonable restrictions on a
solar energy system are those restrlctions that clo not significantly Increase the cost of the
system or significantly decrease ifs efftoloncy or specified parformance, or that allow for an
alternative system of comparablo cost, efficlency, and energy consetvalion bensflts.

(e} {1) A solar energy system shall meet applicable heallh and safety standards and
requirements Imposed by state and local permiiting authorliles.

(2) A solar enargy system for heafing water shall be certiffsd by the Solar Rating Cerllflcation
Corporallon {SRCC) or other hatlonally recognized certiflcation agencles. SRCC is a nonprofit
fhirck parly supportad by the Unlted States Department of Energy. The cerlification shalf be for
{he entlre solar energy system and Installation,

(3) A solar ehergy system for producing electrlolty shall also meet all applileable safefy and
performance standards established by the Nalional Eloclrcal Cods, fhe Inslitute of Electrical
and Electronlos Englneers, and accrediled {esting laboratorles such as Underwrlters
Laboratotles and, where applioable, rules of the Public Ullifles Comission regarding safely
and rellabllity.

() For the purposes of this sectlon:

(1) (A) For solar domestic water heating systams or solar swimming pool heating systems that
comply with stale and federal law, "sighifioanily" means an amount excooding 20 percant of the
cost of the system or decreasing the efficlonoy of the solar enetgy system by an amount
exceeding 20 parcont, as otighally speclfed and proposed.

(B) For photovoaltate systems that comply with stete and federal law, "significantly" msans an
amount not to exceed two thousand dollars ($2,000) over the system cost as orlginally speciiled
and proposed, or a decrease In system efficlency of an amount exceeding 20 percent as
otlginally specified and proposed.

(2) "Solar energy system" has the same meaning as defined i paragraphs (1) and (2) of
subdivisfon {a) of Section 801,85,
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() Whenever approval Is required for the installation ot use of a solar energy system, the
applloation for approval shall he processed and approved by the appropriate approving entily in

the same manner as ah aipplication for approval of an arohiteciural modification to the property,
and shall not be wilitully avolded or delayad,

() Any entlly, other Ihan a public entity, that wilifully violates this sectlon shall be liabla to the
applicant or other party for aclual damages oceasloned thershy, and shell pay a clvil penalty to
the appllcant or other patty in an amount not to excesd one thousand dollars ($1,000).

(g) I any action to enforce compliance with this section, the prevalling parly shall be awarded
reasonable allorney's fees.,

(h) (1) A public entily that falls to comply with this section may not recelve funds from a state-
spansored grant or loan program for solar energy, A public enfity shall certify lts compliance
with the requirements of thls section when applying for funds from a state-sponsored grant or
loan program,

{2) A local publlo entily may not exempt residents In its jurlsdiction from the requirements of
thia saection,

9.2 CALIFORNIA CIVIL CODE SECTION 714.1

Notwlthstanding Section 714, any assoclation, as defined In Section 1351, may Imposs
reasonable provisions which:

(a) Restrlo! the Installation of solar energy systems Installed In common areas, as defined in
Sectlon 1361, to those systems approved by the assoclation.

(b} Requlre the owner of a separate Intevest, as defined In Sectlon 1351, to obtaln the
approval of the assoclation for the Instaltation of a solar energy system In a separate interest
awned by another,

{c) Provide for the malntenance, repair, or replacerent of roofs or other bullding components.

{cl} Requlre Installers of solar energy systams to Indemnify or relmburse the assoctallon or its
members for loss or damage caused by the Installation, malntenance, or use of the solar energy
system

9.3  CALIORNIA CIVIL CODE SECTION 801

The followlng land hurdens, or serviludes upon land, may be altached to other land as Incldonts
or appurtanances, and are then called easements:

1. The right of pastute;

2. The right of flshing;

3. The right of taking game;
4, The right-of-way,

5. The rlght of taking water, wood, ratnerals, and other things;
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6. The tight of transacting buslness upon land;
7. The right of conduoting lawful sports upon land;

8. The right of recelving alr, light, or heat from or over, or dischatging the same upon or over
jand;

8. The tight of racelving water from or disoharging the same upon land;

10, The right of floodling land;

11, The right of having water flow without dimintition or disturbance of any kind;
12, The right of uslng a weall as a patty wall;

18. The 1ight of recelving more than natural support from adjacent land or things affixed
thoroto;

14, The rlght of having the whole of a tlivislon fence maintainad by a colerminous owner,;
18, "The right of having public conveyances stopped, or of stopping the same on land;
16. The right of a geat in church;
17. The right of burlal;
18, The right of recelving sunlight upoh or over land as specified In Section 801.6,

9.4  CALIFORNIA CiVIL CODE SECTION 801.5

(a) The right of recelving sunlight as speclifiad In subdivision 18 of Ssction 801 shall bo referred
fo as a solar sasement. "Solar easement" means the right of recelving sunilght across real
property of another for any solar shergy system,

As used In this sactlon, "solar energy system™ means elther of the following:

{1) Aty solar collector or other solar energy device whose primary purpose (s to provide for
the collectlon, storage, and distrtbution of solar energy for space heating, space cooling, oleotrlc
generation, or water heating,

(2) Any sfructural design feature of a bullding, whose primary purpose Is to provids for the
colleclion, storage, and distribution of solar energy for elsctirlcity generation, space healing or
cooling, or for water heating.

{b) Any Instrument creating a solar easement ahali Include, at a minimuim, all of the following:
(1) A description of the dimenslons of the easement expressed i measurable terms, such as
vertioal or horlzontal angles measured In degrees, or the hours of the day on specliled dates

during which direct sunlight to a speclfied surface of a solar collector, device, or struclural
deslgn fealure may not be obstructed, or a cotblnation of these deseriplions.
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(2) The restrictions placed upon vegetallon, structures, and other objects thal would Impalr or
obstruct the passage of sunllght through the easermont,

(8) The terms or conditions, If any, under which the sasement may be revised or terminatad.
9.5  CALIFORNIA GOVERNMENT CODE SECTION 66850.6

{a) The Implementalion of conslstent statewlde standards to achleve the imely and cost-
effeclive Insiallation of solar energy systems is not a municipal alfair, as that term [s ussd In
Saction b of Artlcle Xl of the California Constitutlon, but Is Instead a inafter of statewlde concern,
it Is the intent of the Legislature that local agencles not adopf ordihances that create
unreasohable barrlers to the Installation of solar energy systems, Including, but not llmited to,
deslgn review for assthello puiposes, and not unreasonably resirlet the abllity of homeowners
and agricullural and business cancerns to Install solar energy systems. 1t ls the polley of the
state to promote and sngourage the use of solar energy systems and to limit obstacles lo thelr
uso, Itis the Intent of the Legislalure that local agencies comply tot enly with the language of
thls section, hut also the laglstative infent to encourage the installatlon of solar ensrgy systems
by removing obstacles to, ahd minimizing costs of, permitting for such systems.

{h) A clty or county shall administralively approve applications to Install solar onergy systems
through fhe lssuance of a bullding permit or simitar nondlscretionary permit. Review of the
application to Install a solar energy system shall be limited to the bullding offlclal's review of
whaether It mests all health and safety requirements of local, state, and federal law. The
requirements of local law shall be limited to those standards and regulations necessary to
answre that the solar snergy systern will not have a spsclfie, adverse impaot upon the public
heallh or safely, However, If the bullding officlal of the city or counly has a good falth belief that
{he solar enorgy system could have a spscifio, adverse Impact upon the public health and
safely, the clty or county may require the applicant 1o apply for a use permit,

(6} A cily or county may not deny an application for a use permit to Install a solar energy
systam unless it makes written findings basad upon substantial evidence In the record that the
proposed Installation would have a specific, adverss Impact tpon the public healih or safely,
and there Is no feasihle method to satisfactorlly mitlgato or avold the speciflc, adverse Impact,
The findings shall Include the basls for the rejection of potential feasible alternatives of
preventing the adverse impact,

(d) The declsion of the bullding official pursuant fo subdivislons (b} and (¢} may be appealed
to the planning commission of the clty or county,

(e) Any condltions Imposed on an application to Install a solar snergy system shall be
deslgned fo mitigate the speciflo, adverse Impact upon the public health and safety at the lowest
cost possible.

{f) {13 A solar energy system shall meet applicable health and safety standards and
requiraments Imposed by state and Jocal permitiing authoriles,

(2) A solar energy system for heatlng water shall he certifled by the Solar Rating Cerllfication
Corporation (SRCC) or other nallonaliy recognized certiflcation agency. SRCG Is a nonprofit
third parly supported by the Unlled States Department of Energy. The certification shall be for
the enllre solar energy system and Installation,
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{3) A solar energy system for producing elactricty shall mest all applicable safely and
performance standards establishad by the Natlonal Electiteal Cods, the Insfitute of Electilcal
and Elsctronics Enginesrs, and accredlied testlng laboratories such as Undenwriters
Lablorsiitotrliﬁs and, where applleable, rules of the Public Utliifes Commisslon regarding safely
and reliability. .

{0) The followlng definitions apply to this section:

{1) "A foasthle method to satisfactorfly mitigate or avold the speclfic, adverse inpact” Includes,
but is hot limiisd to, any cost-effective method, condition, or mitigation Imposed by a cily or
county on another slmilarly situated application In a prior successful application for a permit. A
clly or county shall use iis best efforts to ensure that the selectad method, conditlon, or
miltigation mests the conditions of subparagraphs (A) and (B) of paragraph (1) of subdivision (d)
of Saction 714 of the Civil Code.

(2) "Solar encrgy systerm” has the same meaning set forth In paragraphs (1) and (2) of
subdivislon {a) of Section 801.5 of the Clvil Code.

(3) A "specific, adverse impact” means a signiticant, quantlfiabls, direct, and unavoldable
Impact, hased on objective, Identifled, and wrltten public health or safely standards, policies, or
condltions as they exlsted on the date the applloation was desmead complete.

9.8 CALIFORNIA HEALTH & SAFETY CORE SECGTION 1758

(&) A olly or county shall administratively approve appllcations {o Install solar energy systems
though the |sstiance of a bullding permit or similar hondiscretionary permit, However, If the
huliding officlat of the city or county has a good falth bellef that the solar energy system could
have a specifle, adverse Impact upen the public heaith and safely, the city or county may
require the applicant to apply for a use permit.

{b) A clty or county may not deny an applcation for a use permit ¢ install a solar energy
system unless it makes wrilten findings based upon substantial evidence in the record that the
proposed Installation would have a specific, adverse Impact upon the public health or safely,
and there Is no feasible method to salisfactorily mitigate or avold the specliie, adverse impact,
This finding shall Include the basis for the rejaction of potential feasible alternatives of
preventing the adverse mpaol.

{e) Any conditlons linposed on an applicatlon to Install & solar enorgy system must be
deslgned to mitigate the speolfie, advarse impact upon the public heallh and safety al the lowest
cost possible.

(d) (1) A solar energy system shall mest applicable health and safely standards and
reguiroments imposed by state and local permitiing authorities,

(2) A solar ehergy system for heating water shall be cerlified by the Solar Rating Certification
Corporation (SRCC) or other naflonally recognized cettiflcation agency., SRCC Is a nonprofit
third party supported by the United States Depariment of Energy, The certification shall be for
the entlre solar enargy system and Installation.

(3) A solar energy system for producing electricity shall meet all applicable safety and
parformance standards established hy the Natlonal Electrical Gode, the Institute of Eleotroal
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and Electronlos Engineers, and aceredited testing laboratorles such as Underwriters
Laboratorles and, where applicable, rules of the Public Utilittes Commission regarding safely
and rellabliy.

{e) The following detfinitions apply to this section;

(1) "A feasihle method to satisfactorily miigate or avoid the specific, adverse mpact” Includes,
but Is not limited fo, any cost effective mathod, condition, or mitigation imposed by a city or
county on another similarly situated application In a prior

successiul application for a permit. A clly or county shall use ils best efforts fo ensure that the
selocted methad, conditlon, or mitlgation meets the conditlons of subparagraphs (A) and (B) of
paragraph {1) of subdivision {d) of Ssction 714 of the Clvll Code.

(2) "Solar energy syster” has the meaning set forth In paragraphs
{1) and (2} of subdivision (a} of Saction 801.6 of the Civil Code,

(3) A "specific, adverse impact” means a significant, quantifiable, direct, and unavoldable
Impact, based on objectlve, dentifled, and wiliten publlc health or safely standards, pollcles, or
conditions as they existad on the date the application was desmed complete.

9,7 CALIFORNIA GOVERNMENT CODE SEGTION 66475.3

For divisions of land for which & tentatlve map Is required pursuant fo Seclion 668428, the
leglslative body of a ¢lty or county may by ordinance require, as a condlffon of the approval of a
{entative map, the dedication of easements for the purpose of assuring that sach parce! or unit
in the subdivision for which approval Is sotght shall have the right {o recelve sunlight across
adjacent parcels or units In the subdivision for which approval is sought for any solar energy
system, provided that such ordinance contains all of the following:

(1) Speclftes the standards for determining the exact dimensions and locatlons of such
aasemenis,

(2} Speciftes any restrlctions on vegstallon, bulldings and other objocts whioh would obstruot
the passage of sunfight through the sasement,

(3) Speclfies the terms or conditions, If any, under which an easement may be revised or
terminated.

(4) Spacifios that In establishing such easements conslderatlon shall be given to feasibllily,
contour, configuration of the parcel fo be divided, and cost, and that such easements shali not
result in reducing allowable densitles or the percentage of a lot which may be oceupied by a
buliding or a siructure under applicable planning and zonlhg In force at the fime such tentaflva
map is filed,

{6} Speclffes that the ordinancs Is not applicable to condominium projects which consist of the
subdivislon of alrspaces in an existing hullding where no new structures are added,

For the purposes of this section, "solar energy systems” shall be deflned as set forth in Secllon
801.5 of the Civill Cede.
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For purposes of this section, "feasibilty" shall have the saine meaning as set forth In Section
66473.1 for the term “feasible",

8.8  CALIFORNIA GOVERNMENT CODE SECTION 66473.1

(@) The deslgn of a subdivision for which a tentative map is required pursuant to Section 66426
shall provide, to the extent feasible, for future passivs or nalural heating or coollng opportunities
in the subdivision,

(b) (1) Examples of passive or nalural heating opportuntiies In subdivision desigh, Include
desigh of lot slze and conflguration to permit orlentation of & steucture In an east-west alignment
for southarn oxposure,

(2) Examples of passive or hatural coollng opporiunlties in subdivision deslgn Include deslgn
of lot size and configuration to permlt orlentation of a struclure to take advantage of shade or
prevailing breszes.

{e) In providing for future passive or natural heating or caollng opportunities in the deslgn of a
subdivislon, constderation shall be given to iocal climate, fo confour, 1o configuration of the
patcel to be divided, and to other deslgn and Improvement requirements, and that provision
shall not result in reducing allowable densities or the porcentage of a ot that may be oceupled
by a buI!|dmg or structure under applicable planning and zonlng In effect at the titne the tentative
map Is flled.

(d) The requlrements of this saction do not apply to condominium projects which conslst of the
subdivision of alrspace in an existing buliding when no new struclures are added.

(o) For the purposes of this section, "feaslble" means capable of being accomplished In a

sticeessiul manner within a reasonable perlod of time, taking Into aceount economio,
snvironmental, soclal and technologlcal faclors,
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EXHIBIT E

Mike MeGovorn
Consulting Blologist

2060 Varlan Circle
Avroyo Grande, CA 93420
805-441.7208
February 27, 2010
Firma Consultants Ty (I
ichael Prater : b iLig LY kbt
849 Monterey St. N
San Luis Obispo, CA 93401 AR 15 2010
Sy of antreo B
Dear Mike, Pub!ié' litsyﬂgml,cl‘é gépﬁ%&‘nan!

On the morning of February 25, 2010 I met with Mike Prater of Fiuma Consultants, San
Luis Obispo, CA, Mike introduced me to the proposed project of REC Solar installing
solar voltale panels at Morro Bay High School, In order to do this REC Solar proposed
to remove and to trlm some of the frees that will interfere with direct sunlight hitting the
pancls. ‘There Is potential that the yomoval or tiimming of the trees may violate the
Migratory Bird Treaty Act of 1918, This act states that it unlawfil to pursue, bunt, teks,
capture, kill or sefl birds lsted thorein ("migratory birds‘), The statute <oes not
disoriminate between live ot dead birds and also grants full protection to any bird parts
ineluding feathers, eggs and nests, Thetefore, if the removal or trimming of trees disfurbs
nests it may be in violation of this act,

The trees in question axe those that form the border of the south oast corner of the Morro
Bay High School propetty and those in the fawn in front of the school’s office (figure 1),
The trees slong the southeast border (in black and red above the black in figure 1) ave
Monterey cypress (Cupressus macrocarpa) frees and those in red in front of the office are
ghost pine’ trces (Plnus sablana), Monieroy pine fices (Pinus radigtay and one
utidentified tree.

I bogan my observations of the trees approxfinately 0830 h and continved the
obsorvatlons watil 1030 h the same morning, During that Bme I walked under and
adjacent to each tree looking for obvious nests, Theso obsetvations were done with and
with out binaculars. No bird nests were noted,’

* A significant portion of my time was spent obsetving the trees and surrounding areas for
use by birds, Duilng that time a fow birds were observed in the area but only three
specios used the treos, The Monterey cypross weore used by ravens (Corvits corvax), and
Anna’s hunimingbieds (Calypte anna), for roosting and an waidentified raptor thought to
be a white tatled kite (Elanus fenctirus) was observed sitting in g tree top,
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Figure 1: Morro Bay High School, Treés proposed for timming are outlined th
black and the trees proposed to be removed are outiined in red.

Other birds were observed fn the area but did not utilize the lrees. A paly of red shoulder
hawks was seen circling the atea of the high school and vocaitzing dusing my entire stay.
My notes also inelude mourning dove (Zewaldira macronrd), moeking bied (Mimus
polyglotios), twkey valtue (Catharius aura), seagull (Larus sp.), and black phosbe
(Sayornis nigricans). 1atso took the opporiunity to speak with two biology teachers, Mr,
Steven Gade and Ms, Faylla Chapman, at the school to aslc what avifaune they have
witnossed using the trees or the school grounds, Mr. Gade was not able fo augment my
tist of observed birds, Ms. Chapiman offered that she has observed Killdeer (Charadiius),
a hawk that used to roost nearby that was “dark”, white crowned sparrows (Zonotrichia
lencophrys), house spatrows (Passer domesticus), and a speoles of swatlow,




The trees alse were utllized by monarch bulterfiies, Three bultertlics were seen seltling
momentarlly on the cypress trees and others wero seen visitlng the shrubs and fawn
around the sohool.

1 viewed the California Natueal Diversity Data Base (CNDDB} for the Moio Bay North
quadtangle and the adjacent surroundlng quadranglos, Eleven bitd speoles were listed for
those quadrangles including one speoios in the Morro Bay North quadrangle; the westorn
snowy plover (Charadyis alexandrinus),  Those specles are listed in Table L,

TABLE 1: CNDDB LISTED SPECIES OF BIRDS

COMMON NAME BINOMIAL
Western snowy plover Charadris alexandrinus

| Coopers hawk Acoipiter coopetil
Burrowing owl Athene gunioularla

| Catifornla horned latk Bremophila alpestis actia
Western vellow-billed cuckoo Cocoyzus ameticanus oceldenialis

I Rerrigenous hawk Butso repalis

White tailed kite » Blanus loucurus
Callfornia black rail Laterallus jamaicensis coturnicuius
California clapper rail Rallus longerostis obsoletus
Purple martin Proge subis -
Golden cagle Aquila chyysaclos .

The habitat provided by the cypross and pino trees on the Morro Bay High School
campus Is not sultable ot optimal for fhe speotes listed in Table 1, 'The western snowy
plover, butrowing owl, California horned lark, the two rail specios, and putple mariln do
not build nests in trees. Purple mattins are holo nesters, The western yollow-bitled
ouckoo nests in riparian fhickets and the Coopers hawk alse prefets denss ripatian
vegetation for nesting and the white taited-kite too profors this typo of habitat with const
five onks, syoamote, and willow trees preferred, The ferrigenous hawk prefers open
country and s not often seen in utban arcns s with the golden eagle. The frees opn
potentially provide nesting fot red showldered and red tailed hawks, A thorough search
of the tices In question offered no nosts. It appeass that of the birds with speelal listing in
and surrounding the Morro Bay North quadrangle none would use the frees around the
school campus,

1 believe that the trees seive a purpose, however, as a roosting site for a variety of bivd
specics, 1 observed ravens, anng’s humming bitds, and an unidentified raptor utilizing
fhe eypress and pines for such a purpose. It appeared to me that all but the raptor was
using the trees to rest. The rapfor may have used the tres for the same purpose but it is
concelvable and probable that raptors could use tho trees to perch as they observe the
open, grassy field adjacent to the patking Joi and grassy strip along Californla Highway
One for prey.




The removal of three or four oypross trees along Californta THigh One would have
minimal Impact on the opportunity for raplors to hunt along this narrow cortldor or for
non-raptor birds fo perch, The trimming of the trevs atso would not ellminate this same
opportunity, [t may make the trees less aftractive for nesting sites in the future but it
appears that they are not used as such now as gvidenced by the lack of nosts atid ihe lack
of sightings from the blology teachers at the sohool, We are presently in the non-nesting
senson and vemoval and / or tiimming of the treos In the Immediate future will not
intorfere with birds that may want to nest in the trees in question. The frees will continve
to offer ample opportunity for the perching of birds seeking rest and-for use by monarch
butterflies.

Although the trees were minimally used by sonareh butterflies my reconnalssance failed
fo discover sty colonles of butterflies using the trees.

Sinceroly,

Mike MeGovern Ph, D,




1615 Onk Hill Roaq, Arroye Grande, CA 93420-7123
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DATL: MARCH 18, 2010

TO: . FIRMA, INC, / REC SOLAR

REGARDINGH AMENDED ARBORIST REPORT FOR SAN LUIS COASTAL UNIFIED
SCHOOL DISTRICT ~ MORRO BAY HIGH SCHOOL SOLAR PANEL
PROJECT

FROM: JEREMY LOWNEY, CERTIFIED ARBORIST #3718
FIELD MANAGER, 518 INC.

SUMMARY:

'This arboslst report is in regatds to the management of the trees which are blooking solar penstration to
the proposed sofar patel plan which is attached. Tnformation Is provided regarding the speeifio angels
of thte sun and distances from the trees for réforence, Most of the ttees can be saved by pruning.

Trour Monterey oyprass (Cupressus macrocapa) will require removal on the North end of the property
(Trees # 1,3,4,5) Two oiher dead Cypress stumps should also be removed, A final tree (Monteroy
pine) located ju the front [awn-atea (Tree#38) that js suffering from Piteh Canker should be removed
and replanted with a more suitable speoies,

Fourteen Monterey eypress ave to be pruncd to 8 maximum helght of 35° or 39°6” to provide for
passive solar radiation, This pruning should be done by a qualified arborist,

OBSERVATIONS:
Tt is my understanding that the solar panels will be on top of elevated roofs that ate 9 feet tall, The

foilowing observations have been mado accordingly.

1. 'The trees ave numbered starting from North End near the livestock pens and proceeding
olockswvise (southward) and across to the contral Tawn area whore the large oak and Monterey
pines are located (refercnced on the attached Solar Plan asrial photograply), Trees are not

. tagged. .

2. "Trees #2429 can be pruncd to 35 feot tall, Pruning ought to be done by a qualified arborist,
The technique culled “directional pruning” should bo utitized in order to reduce future pruning
requireinents.

3. Trees #30-37 can be pruned to 396” tall to provide adequate solar penetration, Pruning ought
to be done by a quatified arborlst. The technique called “directional proning” should be utllized
i order to reduce Tuture pruning requirements, '




1615 Oal Mill Rond, Avroye Grande, CA 93420-7123 A
(R05) 489.9191 Office — (805) 801-0481 Colt - (805) 4748244 Fax

4. Some trees on the North/East fence line need to bo removed to acconimodate solar penetration
to the proposed panels, Trees #1,3,4,5

5. Trees numbered 3 and 4 (and most likely #5) on the North end are also suffering from root
damage and decay caused by the instaltation of the bike path a few years ago, They have
become hazardous and should be removed regardiess of this project.

6. ‘The Montetey pines, oak, and Torry pines In the central part of the property (trees #38 - #144)
will not requive retnoval or pruning, However, treo #38 is heavily infested with Pifch Cankor
(Fusarinm efretnatum) and should be removed to prevent further spread to adjacent pines.

DATA:
See attached spreadshes,

CONCLUSIONS:

1, Monterey cypross (Cupressus Macrocarpa) oan be heavilty pruned and will likely survive when
the frees are not overly mature or sufforing from othet problems, Thess Cypress trees can be
pruned (If done by a professional or Certifted arborist) to leave enough Hve foliage to sustain
the life of the trees and accominodate the needed solar penetration, The pruning volume is
approximately 25 - 40% of the live crown. No more than 40% of the live crownisto be
removed on this species,

2. The Monterey pines (Pinus radiaia) have Pltoh Canker. Pruning the trees will further increase
the spread of the fungus, so they should be left alone or removed completely if nacessaty.

3. Trees 1,3,4,5; 14 and 15 (which aro {all stumps) ate to be retnoved (TOTAL of 4 live, and 2
dead). '

4, 'Irees number 2, 6 and 24 « 37 can be pruned to accommodate solar penefration, See speolfic
pruning needs on the attached DATA, spreadsheet, Troos #7-23 do not require pruning,

Thank you for the opportunity to work with you on this project. Please feel freo to contact me if you
have any further questions. 805-431-0708

Jeromy Lowrney
Field Manager, JTS, Ine,

QUALIFICATIONS:
Cerliffed Arborlst WC-3718
Teacher of Urbian Favesity, Cal Poly University, SLO
Forner Hazardous Tree Inspestor, County of San Luls Obispo Departinent of Planning & Building
Former Member of 1he Californla State Plich Canker Task Fores
Certificntes In ‘Trea Risk Management and Lawsuit Proventlon, and Tree Appraising and Writing Technical Reports
Bachelors of Scisnce by Forestry and Nutural Resource Mauagemont,
Callfornia Polytechnle Sinte University, S1.O




TREE INVENTORY/MORRQ BAY HIGH SCHOOL

% Canopy
Tree# | Spoclos DBH Removal Loss GCohdition ] Management
1 MC i2 Y NA Hoaithy, Vem f00 fran, Remove for solar penolialion,
2 MC 20 N 16% Hoalthy, Undor povier [ines, . Blde {dm.
3 G 38 Y NA Rool damags and decay, Removo
4 MG ¢ Y A oot damage and dacay, Remove
B MC ¢ Y NA Likely root damage and decay, Renove
1] G 32 N A0% Rodtlco lo hisloht of Trae 777 (approx, 26 {0
7 0 24 N 0% Leave slono. Holght [s good.
C 2440 DY Ho pruning necesson
D AC 21-40 0% MNo pivning necossary
0 AC 24+ 40 0% No puning nocassery
1 e 24-40 0% - 0 prining nacessary
12 MG 24-40 0% No prualog hacosaary
13 e 24 .40 N 0¥ o prunlng necessary
14 Mo NA Y NA Doad el slump. Remove
[ MG NA ¥ NA Daad Lol sfump. Renove
[ AC 60 N 0% o pruning Necassary
i G 55 0% No prunjag necassery
8 e 32 ¥ 0% o puning Nocossary
2] 4G 30 9% Ho pruning necassary
20 AC 38 2% 5 prunlng negassary
21 [ 32 % o prunlng necessary
22 e 3040 il 3 9 pruning Necossany R
23 1C 39-40 il 6% No pruplng siecessany
24 o 30-40 6% Reduta palght to 35, 8ide (dm fo cwik: (anproximalely).
28 1] (- 40 {6% Reduce holghl fe 36% Side Idm To ourks (approxiniately).
26 ¥ 0-40 A6% Reducs holiht lo 36", Slde tdim to ¢ oppmxfrnatq;y)
27 G 30=-40 16% Reduco holght to 36' Slde {dm 1o curb (approxinately)
28 G 30-40 5% Reducs helght Lo 35, Sido Idm lo cusd) (spproxiinate %),
20 MG 30-40 40 Reduce helght fo 36% 8lde tim to curh (approximately).
30 MG 30-40 N 30% Reduce ho_!gm {o 30°8°. Trim lop at 17 degres engle .
3 MG 30- 40 N 30 Reduce hislnhl to 39'6°, Tiim {op at 17 defireo angla
32 1 30-40 0% Reduca)x_e!rm to 30'6", Trim lop at 17 dagreo angle
33 MC 0-40 0% aduca halght te 30, Tiim top al 17 deqrag angle
a4 MC 0 - 40 M 30 Raduce helght to 3887, Tilm lop a1 17 deqres anale |
33 [ 30-40 M 0% Redlice helght to 308, Trim top al 17 dagres onplo
36 4 30-40 0% Raduce haltht i 3067 Trim top at 17 degres angle
37 A6 30 - 40 30% Reduge helofitto 300", Trim top at 17 degree sngls
30 J1d 18 Y? NA Suflering from Pileh Ganker, Possibls Temoyal
3p Q 40 mulll, N iy Heslthy Spaclino. l.oave along
40 P 48 1] [ Ealr. Has Plich Ganker. Has Red Turpeniine batk heells, |.oave slone
A1 AP 20 i Henlthy, Léave alona
42 MiP 40 0% Tl Has Pileh Canker, Hos Rod Turpentne baik bsslle, Loavo alons
43 P 30 0% Healthy. Too large for pfonting ares, Fulure ramoval?
44 13 38 N [T Toaning. Toa large for planting sreg, PPeorty prunad, Fulurg ramoval?
HEKEY/7
“Total Llve Cypress Rontovals: 4
Troo Spoclos
MC  Cupresstis Macrcoarpa  Monlotey pross
MP  Finys Radlela Momnterey plno
] Quercis  Tomenlefia  lsland ok
TP Plhous Torroyana  Toreoy plug
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Jeremy Lowney UL %D 20m
G] U g
Atboriculture & Landscaping Publy s Bsions

P.0. BOX 13521, 510 CA 93406

431-0708
TO! DAVID FOOTE, IIRMA
TROM: JEREMY LOWNEY, CERTIFIED ARBORISY

DATI: JULY 15, 2010

REGARDING: ADDENDUM TO THE ARBORIST REPORT FOR MORRO BAY
HIGH SCHOQL SOLAR PROJECT g,

Some smple ohanges fo this praject have beett made so that no trees will beremoved,

By working with the sofar englneer and planner, ii has been determined that by modifylng the
location of the swand by speeifio proning, the 5 trees can be saved,

The chatiges ate simple, Tn the previous inventory treos #1, 3, 4, and 5 woto suggested for
removal, and tres #29 was questionable (as to the survivability) if praned to 35 feet in helght,

Tn the new plan, teees #1, 3, 4, and 5 are to be pruned at notmal amounts (10— 20% of live
canopy), rather than removed, Tree #29 was much too tall to be reduced to the previous height of
35 feet, In the new plan, tree #29 Is to be reduced to 45 feet, This yetalns a much higher
percentage of the live canopy of the free and can be prunied such that it still Tooks vey natural,

The remaining trees in the inventory will be pruned at modlerate levels (if at all), so that they not
only provide for the necossary solar penefration, but also improves the steucture and safely of
these public treos,

Peel freo to contact me if you have further questions.

Thauk you,

Jeremy Lowney
Certified Arborlst #3718
805-431-0708
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City of Morro Bay

Morro Bay, CA 93442 ¢ 805-772-6200
wwiwv.morro-bay.ca.us

April 30,2010

M. Sean L, Spear

Bxeeutive Ditector

California Debt Limit Allocation Commitiee
915 Capitol Mall, Room 311

Sacramento, CA 95814

RE:  CDLAC Recovety Zone Facllity Bond Application from Californla Statewide
Comiunities Dovelopment Authotlty on behalf of SunEdison, LLC

Dear Mr. Speat!

The City of Motro Bay (City) s aware that SunBdison will be installing solar facilities at the San
Tuls Coastal Unified School Distriet (Disteief) located at 235 Atascadero Rd, The City suppoils
ihe efforts of SunBdison to provide green energy and economic growlh to our community
through the Issuatco of Recovery Zone Facility Borls by the California Stafewide Comtnunities
Development Aufhority, Although the City suppoits the School Disteict’s efforts, the project
must go tirough the formal permit process and receive a permit prior to construetion.

SZW/,

Rob Livick, PE/PLS
Interim Public Sexvices Director

FINANCE ADMINISTRATION FIRE PEPARTMENT PUBLIC SERVICES

595 tHiarbor Street 505 Harbor Styeet 715 Harbor Street 955 Shasta Street
HARBOR DEPARTMENT ClITY ATTORNEY POLICE DEPARTMENT RECREATION AND PARKS

1275 Embarcadero Road 955 Shasta Avenue 850 Motro Bay Boulevarcl 1001 Kennedy Way
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REC SOLAR MODULES OUTPERFORM LEADING
EUROPEAN AND CHINESE BRANDS
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REG solar nadules oulpsrform teading European and Chinese brands In Fraunhofor Instituto's one-year performance ralio tesi,

Oslo, Notway, Soptember 21, 2009 ~ REC loday ennouncad ihe tesulls of a sludy perforawd by Fraumhofer lnsiiiute, the leading
Europoan soler tachnology research Institule, placlng REC solar modules ahead of two loading motule brands In & year-long
parformance rallo sludy, The study was convisstonsd by REC, The sludy also demonsirated that REQ's usa of lhe Sunare*
ant-reflaclive raalmant on fhe ndlule glass Incraases snergy protuction,

Durng a perlod of 12 monlhs Fraunhofer studlad the porformance of two acrays with REC nodulgs, ono array vith modules froma
losdling European producer, and one array with modules from a leadlng Chinese producer, During the test, the REC modules recorded &
performance ratlo 4.8 percent higher than The Chinese madules and 1 parcont highar then the Europoan modulas, *The highar
parformance rallo transtates Inle Increasad production of slecticlly and addilional monsy ganaeralad for the owner of the syslam vith
REC modules®, sald Asnund Fodslad, VP Sales & Markellng, REG providas a 26-year powar oulput guasantes on lls modutes,

The performanca raflo Is caleelated by comparing the nameplate capacily of & solar medule with the asiual power oipit of Ufis system.
Performance ratlo s widely considered I hest maasure of the quallty of a medule hecause ell components and thelr Interantlons are
taken Into conslderaiton,

The Fraunhofar sludy also dentonatrated that REC's use of anthreflsciive trentmeant on the module glass Increases energy produclion
and perforreance ralle, The lst evafualed two amays of ldantical REG modules, ane with anll-refleclive Iroatad glass and one withoul,
The modules wiil'enil-refisctive treated glass showed a bigher performanee tallo compared lo modules wiih unireated glass, The
anfl-refloctive lreaimant reduces Ihe refieotivily of Ihe ulass surface, slfowdng mora sunlight to anter {nto the solar gells for converslon fo
elaclicity. The lrealmont has basn applied on all modules manufacturad by REG slnco 2007, *T'hs study confirms that the
anllrefisolive loatment of the glass used In lhe REG moduloes conldbules lo excafiont performance In a vide range of sunlight
condilons,” Fodslad sald. The REC modules are oplimtzed for low light condliions such as suniso and sunsel, th effect waking up eaily
In the moming and golng lo sleep lale I the avening.

About REC

6/2172010 10:10 AM
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REG s the {endlng verlically inlegratad playar In the solar ensrgy indusiry. REG Slicon and REC Walor ars entong s vorld's largest
protlucers of polysilleon and walers, rospeciively, for solar appllealions, REC Solar Is a rapldly growing manufaelurer of solar cells and
medutes, and |s eleo engaging In projecl devalopment agiivilles In selected asgmants of the PV makel. REC had revenues of NOK 8
191 rrillion end an operaling profit of NOK 2 528 pillion In 2008, Close lo 3 000 employaes woik In REC's worldwldo organizaion. Soa
vany.recgroup,contfor mere information about REG,

Maodininquirlos
Asmund Fodstad at
aasmund fodstad@recaroup.com

* Sunaro fs a reglslersd Comninlly Trade Mark within EG and a reglslerad fradamark In the United Slates and othar counldas,

AL N MV g e At MBILRCEA MAMEAIS L B 21 wae B ane 4 e dme B e ety AR s mTeiEs ratasiassyes b1 e s pa s

Medla intulirles
For more Informatlon, quotes or pholography, please contact Vice President of Sales & Markellng, Asmuind Fadslad ol , or
aastund fodstad@retgroup.com

Copydghl © Ronswable Fnergy Corporolon ASA  Coptaetus Diselaltoey

/2142010 10:10 AM




New Product; Honeywell’s transparent coating material
improves light fransmittance

02 December 2009 | By Mark Osborne | Product Brlefings > Matevials

£ 3
P ek
Jafl” Wi
.!

w &&;f;ﬁ F‘:?‘ProcluctBrieﬂng Oufline: Honeywell Blecivonic Materlals has launched a
new matertal called Honeywell SOLARC that Improves the efficlency and power output of PY
module, The new product 1s a teausparent coating matexal that improves the light tanstalttance

through the glass that covers the soln cells,

Prohleny Most commerclally avatlable PV panels today lose approximately 4 percent of thelt
potentiat power output dus to lght reffectlon from the front surface of the cover glass. Also,
solar panols loso ot average 7 percent of theit power ontput dlue to patticulate contamination,
according to the Callfornia Bnergy Commission,

Solution: SOLARC coating reduces reflection slgnificantly, resulting in moro Hght reaching the
salav call, which teanslates Into higher electricity output. Demonsteating a 4 percent Incroase in
fransmisston st 550 nanometers, Honeywell's SOLARC has demonstratect g very good response
across a broad solar spectrum that is relevant for PV coll operation, from 350 nanorneters
through 1,100 nanometers, SOLARC coating has also demonstrated suporloy durability Ina
brond variety of accolorated tests designed to imitate haush environmental conditions to which &
PV panel s likely to be exposed duning lts Hfetime, Honeywell clans that environmental testing
of the coating has shown that it provides additional protectlon to the glass, espeolally under hot
and hwtnid conditions that may fead to geadual glass detordoration. The coating has been Tatther
optimized to enable antl-sofling and self-cloaning functionality that provents dust acoumulation.

AppHeations: Honeywell's SOLARC is a liquid-based coatlng, can be used by all comimon Lypes
of PV modules an can easily be adapted to 4 broad range of conting techniques in¢luding dip,
roller, slot die, spray and spin-on,

Platforn Unlike other commercially available ARCs, it does not require mixlng of two
compononts pror to deposition, and has at Ieast a six month shelt Jifo.

Avallability: October 2009 onwards,
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City of Moiro Bay

Morro Bay, CA 93442 ¢ 805-772-6200
wwiv.morro-bay.ca.us

Aprll 16,2010

FIRMA
1034 Mill 5S¢,
San Luis Obispo, CA 93401

Subject: Construction of 7 Solar Photovoliaic Arrays, Removat of 4 Trees and
ins:tallation of 5 Tieos/Shrubs

Dear My, Prater,

‘Thank you for yout subiuittal of the revised project to install photovoltaics at the school,
A Plamning review Indleates that necessaty alterations of the proposed removal of 4 trees
and subsequent constwuction of 7 solat photovoltaic airays and xeplacenent of 5
trees/shrubs plan must be made, A list of seview comments is provided for you to make
the necessaty altexations to mest compliance, The followlng comments wete prepared by
the Morro Bay Fire and Plawning Depariments and ate required at this time since the
building plans witl not be submitted or approved by the Moo Bay Building Depariment,

1, Clasfy on the site plan the type and size of shiubs proposed to repluce the trees that
ate proposed fo be removed ot remove the roference to shrubs if they are not
proposed,

2. Clarify in the biologleal repost if the trees to be removed are considered raptor
habitat, therefore requiting mitigation. As outrontly propated, it is nnclear if
mitigation measures ate proposed fox the loss of'the 5 ftees, If the frees are
considored habitat and/or mitigation is recommended ot required, the City will
prepate an Initial Stucy. Tn addition, note that the City will prepare its own.

environmental determination regadloss of the type of deterinination.

3, 'Thetreo survey indicates that 6 fo 7 trees ate yecommended for removal, however,
the biological report indicates that there will only be 3 ot 4 removed. Claify the
“umber of frecs to be removed and ensute that the trees identified in the biologleal
toport ate the same trees identified inthe {ree survey,

4, Trovide plans that are legible, complete, accurate and drawn to scale, For oxample,
the atrays ate all difforent sizes; howover the sizes are not noted on the plans. In
addition, locate all proposed work, showing distance from property lines and other
struotores on the parcel. Seo the enclosed development standards for the SCH zoning

district,
FiNANCE ADMINISTRATION FIRE DEPARTMENT PUBLIC SERVICES
5943 Harbor Street 595 Harbor Street 7153 Harbor Street 955 Shasta Street
HARBOR DEPARTMENT CITY ATTORNEY POLICE DEPARTMENT RECREATION AND PARKS

1275 Embarcadero Road 955 Shasta Avenue 850 Morro Bay Boulevard 1001 Kennedy Way




10.

Piovide a complete description of the scope of wotk as follows:  Tustall (x) KW
solar photovoltale system Inecluding solar away and (x) inveriers mounted on
(Bullding Name) as supplomental elecirical supply system fhrough the service
equlpment,”

Deplot the maximum height of proposed work measured from natucal grade or
finlshed geade, whichever is lower.

Provide an electiical plan and includle the following information:
a, Location of new controlilng equipment,
b, Witlng methods and mafertal belween equipment,

¢. Single line diagram of existing and new equipment fncluding grounding electrode
gystom,

d. Allnewy 'equ ipment and specifications (KVA, size, weight, manufacturer, make),
o. Disconnecting means for both existing and new systems,
f. Location of existing service,

Photovolteic systems must comply with building height, setback, open yard area,
sofar access and other zoning ordinance requirements,

All photovoltaie systems and equipment must be listed or otheywlse approved by
Bulding and Fire Staff for its use (Californta Blectieal Code Seo, 110-3),

Photavoltaic systems shall comply with afl applicable portios of Article 690 of the
California Bleotrical Code, but not limited to, the following:

a, Disconnecting means, at a readily accossible location, shall be provided for both
DC and AC output of {he photovoltaie system (CEC 690-17, 690-53, 705.21). DC
disconneoting means shall also be provided for all roofimonnted arrays, with one
disconnect por group ox atray of panels, The AC disconitect means shall be
provided at a readily uccessible looation within view of the eleotiival entrance, as
per uilfity requirements,

b, Signage shall be provided at all disconnects indicating fanction, Slgnage shall bs
petimanent and conspicuous and shall comply with CEC 690-17, Matking and
identification of all wiring and equipsaent is required (CEC 690-51-53),

o, All photovoltale systoms and equipment shall be grounded, and individual panel
atrays and equipment shall be gronnded continuously without intertuption (CEC
690). Tho stze of grounding conduotors shall comply with CBC 690-45,

d. Roof-mounted photovoltai;; atrays located on dwellings shall be provided with
ground-fault protection (CEC 690-5§)




¢ Conneotors shall be polarized, of a latehing or locking type, non-interchangeablo
and seoured against inadvartent contact with lve paits by persons (CEC 690-33),

£, Witng, where exposed to direct rays ofthe sun, shall be of typo SE, UR, or USE .
or other wlting listed and approved as sultable for wet locations and exposed to
sunlight per CEC 690-31(b).

g Working space for switeh bonuds, panel boards, inverters, disconnects and other
equipment shall be provided per Tablé 110-26(a) of the CEC, which requives that
equipment clearance shall boe at least 30” wide and 36” deep for equipment
operating from 0150 volts to ground,

h. ‘Working space for equipment shall be lovel, luminated and have headroom of
616",

11, All stenotural attachment methods and details utllized in the fleld shall match what s
shown on the approved plans,

12, Provido labols for the project including ownors within 300 t, and ocoupants within
100 ft. of the project site,

Any further procossing of this project ntust be inttiated by you, the applicant, and Is
subjeet to the applicable rules and regulations of the Morro Bay Munioipal Code,

Please contaot me if you have any questions at 7726270,

Slncerely,

Wholeots

Genene Lehotsky
Associate Planner

CC:  SanLuis Coastal Unlfied School District
937 Southwood Ave,
Sait Luis Oblspo, CA 93401
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LOCAC

Los Osos Community Advisory Council

FECEINVED
AR 15 710

Clty of Moreo
Publle Samvicon f.}epgr}t’mmn

March 1, 2010

Brad Parker

Brad Parker Consulling Services
1760 Allsal Ave

San Luls Oblspo Ca 93401

Dear Mr. Paiker:

Thank yout for allending the LOGAC Land Use Commiltes meeling on February 11, 2010

to discuss DRC 2008-00043/SLO Coastal Unifled School Distrde! (proposed solar panels). We appraciate
your responsas o lhe commiltee and commiinlly membsrs’ questions and expressed concerns, -

LOGCAC's general policy on fres removal Is very conservallve, We want fo be convinced that the behefit of a
projact to the community and mitigation of the effests of trse removal ate sufficient to Justily a
recommendation to approve the projact. At the same llme, LOCAG generally supporis prajects that involve
alternalivelgreen energy generatlon, We also generally suppori cost-saving efforls for our sohaols where the
savings wiil allow for more budyetery support of tha curilculum. Thus, s projest presents us vilih a difemma.

Aftar thla'profoct was discussed as an agenda Hem in the February 26th full LOCAG mesting, we found that
several of the concerns thal were discussad in the Land Usa Commilise meeting remained baoduse we nead
further clarlfication of your previous responses to make a fully Informed recommendatlon on the MUP,
Therefore, we tabled furiher acfion on this project unfll our upcoming full LOGAC meeting on March 26th,

What follows Is my altemp! fo summarize our remaining concerns and to make spacific requests for further

clarificafion from you, Scme of these ltoms may not seem {o be directly connactad with the Issus of free
retnoval, Thay do, however, form the costibenefit contex! for our declsfon-making, We would welcoms a
wrllten responss from you and we reques! your presence af our March 25th meeling so thatwe can mulually
address remaining concerns, We do understand that we are asking you for more wotk than yout may have
expected. And, we know this proposed project will have & large and long-lasting Impact oh our community

and we fasl our conceins are serlous enough {o merlt further discusslon.

Community Outrenich regarding visual impact and vandaifsm:
We understand from you that facully and parents of students af all the affected school$ have had an

opporiunlly to comment on the visual inpaet of the array desiyn and placement as well as the School Board's
sirategles regarding the minfimizatlon of vandallsim to the pansls and the response to it when It ocours. We
also know that at the ime of the hearing on this projeot nelghbors will be nolliled of the opportunlly to
comment on it. This notification comes qulle late In the procsss and is limited to a rolallvely small area
around gach campus. Ouy concerns are that nelghbors oulslde of faculty and famifles of students have nat
had an eatly opportunily to comment on the projeet and that nelghbors oulslde of limited confines of Planning
Depariment nofising boundarles may never know they have an opporiunity to comment,

We request that you, In yotr role of consullant lo the School Board, récommend that they undertake a
noflfication of the profect’'s parameters fo all residents In each school district in .08 Osos in the very ndar
future. Under nollcing regulations, typlcally a 100 foot radius Is requirad. However, notislng can be much
larger If so deslred preceding a notice of publie hearing. Slnce the school dislriet passas along cosis 1o local
resldents, which Includes lfabllily and Insurance, we request you conslder nollelng tax paying residents of this

project early on In {hie project review, '

Environmental Benefit of the Project:
You stated in the Land Use Conimniliee meeting that this project would have an envirenmental benefit

aquivalent to planling 63,000 {rees, Wa request-a desoription of the assumptions and data usad {o calculata
that result,

LOCAC P,O.BoxT170 Log Oso0s, CA 93412-7470
E-Mall; locac@locac.s  yanutocao.us
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LOCAC

Los Osos Community Advisory Council

Other Questions:
These questions dld nat come up for dissusslon In the Land Use Commitles maeling and were ralsed In our

full LOGAC meating, We recuest answers to liese questions that wiif enable us fo more fully exptaln and
support our evenlual recommandation on this project to all of our staksholders. '

¢ Whatls Inoluded in the deslgn that provides safeguards for children and staff In an sarthquake?

' The Los Osos Middle School Is adjacent to sensilive specles habllat and archaologleally sensilive sitas.
How does this project address these lssues?

* "Slmllarly, was a survey for Morro Shotiider Band snalis done and whal were the results?

' What other solar array deslgns were constdered that may have allowsd for even fewer (or no) frees fo be
removed and/for have had less nogallve visual impact and a lower probabliity of vandatism? Why were
they rejocted? :

If you have wrltien materials you wish to send me for distribution to LOGAG members bafore the March 261

mesting,  need o recelve them by March 15th so that thers Is ample ime for us to read them. | prefer to

recotve them as attachiments to an ¢-mall, Please ot me know by Mareh 12th If you will be attenrding our

meseting so that { can note It on our agenda. Itls held at 7:00 prir I thie South Bay Community Center at 2180
Pallsades Ave. In L.os Osos, If you have any questions, please g-mall me at the address bolow or call me on

tha number helow,

Yours truly,

%M,\; Il e
Vick! Milledge

LOCAC Chalrperson

e-mall: vickilocacchalr@earthiink net

Moblle: 805-704-8783 -

6c: Suparvisor Gbson, Gherle Alspuro, Edward Valontine, Russell Miller, Michas! Prater, Kerry Brovm,
LOCAC

LOCAC P.O.Box 710 Los Osos, CA 934127470 ' )
Efelilocac@lopac,us  yravlosac.us




March 9, 2010
Vickl Miiledge, LOCAC Chalrperson
PO Box 7170 Los Osos, Ca 93412-7170

Dear Ms Milfedge;

Thank you for the opportunity to respond to the quéstlons the LOCAC had at thelr February 25™ meeting
regarding this valuable and environmentally responsible proposed solar electric project. T will do my

hest to respond,

Just to recap the number of public meetings which have already taken place, the Board of Education has
conducted twelve publicly noticed, open meetings on this proposed project, Each Schaol slike Prineipai
was fnvolved I multiple destgn scenarios and declslons at thelr school regarding placement and
potential Impacts the solar panels might have for thelr school operations and March 25" wif be the
forth LOCAC meeting on this tople. | think {tls appropriate to, and | have requested the Suparintenclent
touch bases with the school Principals again to see If they have further questions or need to meet With
"any other parts of thelr school communlties, The County, as the approving agency for tree removals,
notlces the surrounding neighbors and places a notlce In the local paper of ganeral distribution, The
exact County process can be verified with Kerry Brown, Just recantly the County has determined that
each scliool should request a Minor Use Permlt along with a Tree Removal Permit, This will undoubtedly

Involve more noticing.

The environmental heneflts of clean, renewable solar electrlc generation have been studied by the EPA

- and { am including a link to thelr web slte where envirenmental heneflis are compared and calcudated,
hitp://www.eps.pov/cleanrry/anergy-resources/calculator. htmlfiresults, To assist you | ain attachinga »
spread sheet depicting an esthmate of energy our total system will produce for the hext ten years,
(28,256,653 kwh); Los Osos represents about 20% of the total project. Keep in mind the system will be
It operation at least 25 years and hopefully will be productive 20 to 25 years after that, Just ten vears of
total project production In kWh plugged Into the EPA calcutator ylelds an environmental henefit
equivalent to 520,331 seedng trees heing plented and grown for ten years, This figure Is based on the
asstmptions shown on this web link, htto://www. epa.gov/cleanrgy/energy-resotrces/refs.htrnl and
further explored on this ink, ftni//ffip.ela.doe.sov/pub/olaf/1605/cdrom/ndf/sequester.ndf . To he as
accurate as possible this number should be reduced by 55% since the total electricity production in
Californla Is estimated to be cleaner than the averages used In the EPA calculator, There are chviously
varlatlons In tree types and any of the other parameters and assumptlons used by the EPA but the sheer
magnitude of total environmental beneflt associated with thls project Is impressive.

The carport type structures, which will sipport the solar panals, are deslgned 1o the division of the State
Architect, Structural Safety Divislon (DSA) standards and wiil be formally approved by DSA prior to
construction, The actual construction will be Inspected by an onsite DSA approved inspactor; Inspection
laboratories will ceriify the quality of the steel and concrete structural components and the final
completion will be signed off by the deslgn englneers, Insbectors and the DSA fleld supervising
inspector, The entlre process follows the same steps as though we were constructing a new school,

The School Board's CEQA flling specifies how we wiHll treat sensltive habitat or cultural resources, The
School Dislrdet has included In thelr project desciiption the requirament to have a quallfied archaeologlst
on-site during any grading or soll removal, The archasologlst has the authorlly to stop all work if any
eultural resources are ageidentally discovered. The archaeologist will contact the County Environmental




Division to notlfy than of the discovery, and then prepars a moniloring and miligation plan as necassary
for oalaloglng resources, If nothing Is discovered a letler stating the observation conducled including
dates and petsonnal wilt be filed with the disilot. The District Included this Into the projacl based on
previous GEQA documentation and records slong with previous archaeologleal report preparead for each
schoo! slie by archasologlst Mr. Robsrt Gihson. Los Osos Middle School has had the lop 6-foat of natural
malerlal re-graded such that the area of the solar arrays Is located withln this previously disturbed
matertal and the asphalt parking lot,

Ragarding sensllive spacies; In 1978, the orlginal school bullding was bullt, al that tire Mr. Fray
evaluated the site for the presence of blologleal valus. The Department of Fish and Game preparsda
teport (71-11) indlcaling the schoo! sile was not located within the habitat range for the kangaroo rat. No
other spacles were of concorn. In 1997 the Disteict conducted CEQA raview for Measure A projects and
duting this procass, the Unlted Slates Depattment of Fish and Wildlife Service blologlst Kate Symonds
Goncurrad that no viable habital for the'Morre Shoutder Band snall exlsts and ne further surveys were
requlred for thelr presence. During consfrucllon no snalls on-slte were discovered. Based oh the absence
of tha Morro Shoulder Band snall and the Mmited foolprind for the solar array struclures, almost entirely In
existing asphalt areas, the District determined thera (s no'potentlal for fmpacls lo Morro Shouldar Band

snalls,

Multiple deslgn layouts were studled for each school; the site criteria and educational functlon of each
school wera primary factors as well as actual parking fot measurements and orientation. Elght other
school sltes were eliminated from the project because they could not accommodate an Installation
without compromising functtonallity or economic feasibility,

The solar panels themselves ate pretty totsgh bitt can be broken, Our proposed contract with Sun Edlson
for operation of the system requlres that any broken components be repalred or replaced Inatimely
fashlon, If the system Is not making power the school district does not purchase the power, Sun Edison

* Istherefore motivated to keep the system Intop repalr and operation, The District's liabliity lnsurance
wilt cover vandallsim just like It covers our schools windows, walls, equipment, ETC,

I will be out of town on March 25™ but have requested that a reprasentative from REC Solar, Sun
Edison’s project partner, and Michaal Prater from FIRMA, our environmental consultant, attend the
LOCAC meating In my place. Thank you again for the opportunity to addrass your questions, the San {uls
Coastal Unlifed School District appreclates your concerns and hopes for your support on thisimportant

project,

Sincerely,
Brad Parker, President, Cardinal Constiting Inc,

Ce: Supervisor Glhson, Edward Valentine, Russell Mller, Michael Prater, Kerry Brown, Cody George,
Mark Foster, Matthew Woods
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Calculations and References

This page dascrlbes tha calculations used to convert greenhouse gas emisslon numbers into differant

types of equivalent unlts, Go to the equlvalency calculator page for more Infoymation,

Electricity use (kilowatt-hours)

The Greenhouse Gas Equivalancies Calculator uses the Emisslons & Generatfon Resource Integrated
Patabase {(eGRID) U.S. annua! non-baselead COz output emission rate to convert raductions of
kllowatt-houirs into avolded units of carbon dloxide emissfons, Most users of the Equivalencles
Calculator who seek equivalencles for electriclty-related emlsslons want to know equivalencies for
emlssions rednctions from energy efficlency or ranawable energy programs. These progrants are
nol generally assumed to affect baseload emisslons (the emlsslons from power plants that run all the
tirme), but rather non-haseload geheration (power plants that are brought onlihe as nacessary to

meat demand),

Emigsion Factoy

7,18 x 10™ metric tons €Oz / kWh
5 (eGRID2007 Verslon 1.1, U.S, annual non-baseload €O, output emission rate, year 2005 data)

Notes:

+ ‘this calculation does not Include any gresnhouse gases ather than €Oy and doas not Include

line losses.
+ Individual subregton non-baseload emissions rates are also avallable on the aGRID Web
site,

+ To estimate indirect greanhouse gas emilsstons from electrlclty use, please use Power
Profiler or Use eGRID subregion annual output emisslon rates as a default amission factor
{see gGRID2007 Verslon 1.1 Year 2005 GHG Anpial Output Emisslon Rates (PRE) (1 p,
200K, Aboyt PDEN

Sources

v (EPA 2009) gGRINDZO07 Verslon 1.1, .5, anhual non-baseload COz output emission rate,
year 2005 data U,S, Environmental Protection Agency, Washington, DC,

Passenger vehicles per year

Passenger vehicles ara defined as 2-axle 4-tire vehicles, Including passenger cars, vans, plekup
trucks, and sport/ulllity vehicles. .

In 2007, the welghtad average combined fuel economy of cars and light trucks combined was 20,4
miles per gallon (FHWA 2008). The average veajicle mlles traveled In 2067 was 11,720 mlles per

%l year.

In 2007, the ratio of carbon dioxide emisslons to total emisslons (Including carbon dloxtde, methane,
and nltrous oxlde, all expressed as carbon dloxtde equivalants) for passenger vehicles was 0,977

{EPA 2009},

: Tha ameunt of carbon dioxte emitted per gallon of metor gasollne burned Is 8.89%10°% metrlc tons,
as calevlated In the "Gallons of gasoline consurned” section,
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To determing annual greenhouse gas emlsslons por passenger vehicle, the followlng methodology
waos used! vehicle miles travelad (VMT) was divided by sverage gas nilfeage to determine gallons of
gasoline consumed per vehice per year. Gallons of gusoline consumed was multiplied by catbon
dioxide per gallon of gasoline to determine carbon dioxtde eraitted per vehlcle per year, Carbon
dioride emisstons were then divided by the tatlo of carbon dioxide emlisslons to total vehicle
greenhouse gas emissions to account for vehlcle methane and nitcous oxlde emisslons,

Cilculation

Note: Due to rouading, performing the calculatlons glven In the equattons below may not return the
exact results shown,

8.89%10"% matelc tons COx/galion gasoline * 11,720 VMT carftruck averaga * 1/20.4 mlles per gallon
tarftruck avarage ¥ 1 €Oz, CHy, and Na0/0,977 €Oy = 5.23 mattlc tons COLE fvehicle/fyear

Sourcas

+ EPA (2009}, {i] U.8, Greanhouse Ga 3 5: 19906-2007. Chapter
{Enerqy), Tables 3-12, 3-13, and 3-14. 1.5, Envlronmental Protection Agencgy, Washington,
DG, U.S, EPA #430-R-09-004 (PDF) (66 pp, 737K, About POF)

« FHWA (2008), Hlahway Statistles 2007. Office of Hlahway Pollcy Information, Federal
Highway Adminlstration, Table V-1,

Gallons of gasoline consumed

5 To gbtaln the number of grams of COz emitted per gallon of gasoline corabusted, the carbon content
of the fuel per gallon Is multiplied by the oxidatlon factor and the ratlo of CO’s molecular welght to
that of carbon. The averagae carban content of gasoline is 2,425 grams of carbon per gallon (EPA,
2003) Fraction oxldized to COa Is £00 percent (IPCC 2008), The ratlo of the molecular welght: of CQp
to carhon is 44/12.

Calqulation

Noke; Due to reunding, performing the calculations given In the equatlons below niay not return the
.exact results shown,

2,425 grams Cfgallon * 100% oxldation factor * 44 g CO2/12 g C * 1 metric ton/1,000,000 g =
8,80%107% matrlc tens COz/gallon of gasolina

Sources

v EPA (2005), Emlsslon Facts: Average Carbon Dloxide Emisstons Resulting from Gasoline and

Dlasel Fusl, EPA420-F-05-001, Avallable at hito://v y:.[g s e0a, qovioms/climate

[420f05001.htm,
« IPCC (2006), 2006 IPCC Guidelines for, National Greenhouse Gas Inventorfes,
Intergovernmentsl Pansl on Clinjate Change, Geneva, Switzerfand,

Therms of natural gas

Average heal content of natural gas is 0.1 mmbtu per therm {EPA 2008), Average carbon coeffictant
% of natyral gas 1s 14.47 kg carbon per mililon biu (EPA 2008). Fraction oxldi?ed to €O Is 100 percent
5 (IPCC 2006),

it Carbon dloxide amisslons per tharm were determined by multiplylng heat content times the carbon
coeficient times the feaction oxldlzed times the ratlo of the molecular welght rafla of carbon dloxide

to carbon (44/12).

1 Note: When using this equivalency, please keep in mind that It represents the €O, equlvalency for |
netural gas hurned as » fual, not natural gas released to the atmosphere. Direct methane
emisstons refeased to the atenosphere {withoUt buraing) are about 21 times more powerful than COy

in terms of thelr warming effect on the atmosphere,




| Calculation

| Note: Due to rounding, performing the calculations glven In the equations helow may not return the
exact rasults shown,

0.1 mmbtu/1 therm * 14.47 kg Cfmmbtu ¥ 44 g CO2/12 g C * 1 metric ton/5000 kg = 0,005
inatylc tons CO; /therm

Sources
« EPA (2008). Inventory of 1.5, Greenhouse Gas Emlsslons and Sinks: Fast Facts 1990-20086,

Converslon Factors {o Enarqy Units (Heat Equivalents) Heat Contents and Carbon Content
Coafficlents of Varlous Fuel Types, U.8, Environmental Protection Agency, Washinaton, DC.
USEPA #430-F-08-005 {PDF) (2 pp, 430¥, Abaut #hF).

+ TPCC (2006). 2066 IPCC Guidelings for Nattonal Greenhouse Gas Inventorlas,
Intergoverpmental Panel on Climate Change, Gengva, Switzerland,

Barrels of oil consumed

si Average heat content of erude ofl Is 5.80 milllon btu per barvel (EPA 2007), Average carbon
coeffielent of crude oll 15 20.33 kg carbon per milllon btu (EPA 2007). Fraction oxkdlzed is 100 percant
(IPCC 20086). ]

: Carbon dloxide eimlsslons por barrel of crude oll were determined by multiplylhg heat contant tlmes
31 the carbon cosfficlent tmes the fraction oxidized times the ratlo of the molecular valght of carbon
31 dioxide to that of carbon (44/12),

i| Caleulation

Note: Due to rounding, performing the calculations given In the equations below may not raturn the
exact results shown,

5.80 mmbtu/batrel * 20,33 kg Cfmmbtu * 44 g CO2/12 g C * 1 metrle ton/1000 kg = (.43 netrie
tang COa/harrel

Sources

v EPA (2007), Inventory of 14,5, Greenhouse Gas Emissions and Sinks: Fast Facts 1990-2005.
Canverston Factors to Energy Unlis {Heat Faulvalents} Haat C nts and Carbon Content
Coefficlents of-Varlous Fuel Typss, U.S, Environmental Protaction Agency, Washingten, DE,
USEPA #430-R-07-002 (PDF} (2 pp, 216K, About POF),

+ IPCC (2006}, 2006 IPCC Guldelines for Natlonal Greenhouse Gas Inventorles,
Literqovernmental Panel on Climate Change, Geneva, Switzerland,

Tanker trucks filled with gasoline

Average hest contant of conventional myotor gasoline Is 5,22 million biu per barrel (EPA 2008},
Average carbon coefficlent of ingtor gesoline s 19.33 kg carbon pet miifion btu (EPA 2008), Fraction
oxXldized to COy Is 100 parcant (IPCC 2006),

Carbon dloxlde emlssions per harrel of gasoline were determined by multiplying heat content Umes
the carbon coefficlent tre the fraction oxidized times the ratio of the molecular vielght ratlo of
carbon dloxlde to carbon (44/12). A barrel equals 42 gallons, A typleal gesoline tanker trunk contalns
8,500 gallons,

Calculation

Nota: Due to rounding, perfotralng the calculations given In the equations below may not retura the
axact results shown,

5,22 mmblu/barrel * 19,33 kg C/mmblu * 1 barrel/42 gallons * 44 g CO2/12 9 C* 1 metrle
ton/1000 kg = 8,81%10°7 metrlc tons COz/gallon
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8.81%10"2 metric tons COz/gallon * 8,500 gallonsftanker truck = 74,89 metrlc tons COz/tanker
truck .

Sources

+ EPA (2008), Inventory of 1.5, Greenhouse Gas Emisstons and Sinks: Fast Facts 1990-2006,
Converslon Factors 1o Energy Units (Heat Equlvalents) Heat Contants and Carbon Content
Coefficlents of Varlous Fuel Types, U.S, Environmentat Protection Agency, Washington, DC.
USEPA #430-F-08-005 (PDF} (2 pp, 410K, About PDE), )

+ IPCC (2006), 2006 IPCC Guldellnes for Natfonal Greenhouse: Gas Inventorles,
Interqovernmental Panel on Climate Changa, Gg.neya, Switzerland.

Home electricity use

In 2005, there were 1111 milllon homes in the Unlted Statas; of those, 72.1 million wera single-
famlly detached homes and 7.6 milllon were singla-fambly attached homes for a total 79.7 million
single-farnlly homes® natlonally (E1A 2008). On average, sach single-family home consumed 12,773
kWh of dellvered electriclty {FIA 2008). The natlonat average carbon dioxids output rate for
electifcly In 2005 was 1,329 ibs CO; per magawatt-hour (EPA 2009),

= Annual single-family homa elactricity consumption was multiplied by the carbon dioxide emission
H rate (per unlt of electricity deliverad) to determine annual carbon dioxide emisslonsper home,

Calculation

¥l Note: Due to rounding, performing the calculations given in the eqdat[ons below may not return the
exact results shown,

= 12,773 kWh per home * 1,329,35 Ibs GO per megawatt-hour delivered ¥ 1 mWh/1000 kKWh *
metrlc ton/2204,6 Ib = 7,70 matyle tons COz/home,

2l *A single-family home Is defined In the U.5. Dapartment of Energy’s flesidential Energy
Consumption Survey as follovss; A housing unlt, detached or attached, that provides living space far
one home or family, Attachad housas are consldered single-family houses as long as they are not

il divided Into more than one housitg unit and they have Independent outslde entrarce, A single-
farnily house Is contained within walls extending fram the bagement (or the ground floor, Ifthere ls
no basement) to the roof, A moblls home with ene or mora rooms added Is dassified as 2 slngle-
farlly home. Townhouses, rowhouses, and duplexss are consldered single-family attachad housing
units, as long as there is no home Hving above anothet one within the wall$ extending from the
basemant to the roof to separate the units,

Sources

v EIA (2008), 2005 Residentlal Energy Consurptlon Survey, Table US-3, Total Consuniption

hy Fuels Used, 2005, Physical Unlts {PDF} (4 pp, S0, About PDF),
+ EPA (2009), ¢GRID2007 Yersion 1.1, U.5, Envirenmental Protection Agency, Washington,

De.

Home energy use

In 2005, there were 111,40 willlon homes In the United Stales; of those, 72.1 million were gingle-
famlly detached homes and 7.6 ralilion were sihgle-familly altached homes for a total 78,7 milifon
single-family homes* natlonally (EIA 2008), On average, each single-farnlly home consumed 12,773
kwh of delivernd electriclty, 47,453 cuble feet of natural gas, 59,1 gallons of liquid petroteuny gas,
58.0 gallons of fuel of, and 0.85 gailons of kerosene, (E1A 2008),

‘The national average carbon dioxlde output rate for efectricity In 2005 vias 1,329 1bs CO; par
megawatt-hour (EPA 2009),

The average carbon dioxide coefficlent of hatural gas 15 0.0546 kg CO2 per cubic fook (EPA 2008),
Fraction oxidized to COy is 100 percent (IPCC 2008).




The average carbon dloxide coefficlent of liquefied petroleum gases ts 227.2 kg CO; per 42-gallon
barrel (EPA 2008), Fractton oxidlzad fs 100 percent (IPCC 2006).

& The nverage carbon dloxide coefficlent of kerosene Is 4100 kg COp per 42-931!61\ barral (EPA 2008),
5 Fractlon oxldized ta CO; is 100 percent (IPCC 20053).

¥ Total single-family home electricity, natural gas, distitlate fuel ofl, and iquefiad petrolaum gas
consumption figures ware converted from thelr varfous unlts to metric tons of COy and added

together to obtaln total CO3 erntgsions par home,
{ Calculation

Note: Due to rounding, performing the caleulations given Tn the equations below may not return the
exact resulte shown,

1. Dellvared etectﬂclty 12,773 kWh par home * 1,329,35 Jbs COz per megawatt-hour delivered * §
mWh/1000 kWh * 1 metric ton/2204.6 b = 7,70 metric tens COx/home,

2. Natural gos: 47,453 cublc feet per homa ¥ 0.0546 kg COy/eudle foot * 1/1000 kg/metric ton =
2,59 metrlc kens COz/homea .

3, Liquid petrolaum gas: 59,1 galons per home ¥ 1/42 barrels/gallon * 227.2 kg COu/barrs| *
171600 kgfrnetric ton = 0,32 metric tons COz/home

4, Fugl-ofl: 8.0 gallons per home # 1/42 barrels/fgallon * 426,1 kg COzfbarrel * 11000 kgimetrlc
ton = 0,59 metrlc tons COz/home

5. Kerosene: .85 gallons per home * 1/42 barrels/galion * 410 kg COa/barrel #1/1000 kgfmetric
21 ton = 0,01 metric tons COz/home

Total CO; emlssions for energy use per single-family home: 7,70 metrle tons COx for electriclty +

% 2,59 meftric tons CO3 for natural gas + 0,32 metrlc tons COy for liquld petroletm gas + 0,59 metric
tons COz £or fuel ol 1- 0,01 meirlc tons CO; for kerosene » 11,21 inatrle tons CO2 por home pap

year,

*A singlg-family home is defined Ity the U.S. Departmant of Eneray's Residentlal Energy
Cansuraption Survey as follows: A housing unit, detached or attached, that provides living space for
one heme or famlly. Attached houses are donsldered single-family houses as long as they are not
divided Into more than one housing unlt and they have Independent outslde entrance. A slngle-
farnlly house Is contsined within walls extending from the basement {or the ground floor, IF there Is
no busameant) to the roof, A moblle home with 'one or more rooms added Is classified as a singla-
famlly home, Townhouses, rowhouses, and duplexes are consldered singla-family attached housing
unlts, as johg as there is no home living above another one within the walls extending from the
basement to the roof to separate the unlts,

Sourues .

+ ETA (2008). 2005 Resldential Eneray Consumption Survey, Tabl@ﬂwé.&l@ﬂammmp
by Fuels Used, 2005, Phvsical Unlts (PDF) (4 pa, 0¥, About PDF). Per-home averages were

. obtalned by dividing the physical units of total constrnption for each fuel usad by tha total
number of single-family homes,

: EPA (2008}, eGRIDQOB/‘ Version 1.1, U.S. Environmental Protectton Agency, Washington,

s EPA (2008). 1nvengu\{ of U,5, Graenhousg Gas Emissiong and Sinks: Fast Facts 1990-2006,
Converslon Factors to Ensray Unlts {Heat Egulvalents) Heak Contents and Carbon Content
Coeffictants of Various Fuel Types. 1,3, Environmental Protection Agency, Washington, DG,
USEPA #430-F-08-005 {PDF) {2 pp, 430¥, Auout PDF},
« IPCC (2006). 2006 IPCC Guldelines for National Greenhouse Gas Inventories.

Intergovernmeantal Pangl oo Cllinate Changa, Geneva, Switzorland,
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Number of tree seedlings grown for 10 years

A medium growth conlferous tree, planted In an urban setting and allowed ta grow for 10'years,
sequesters 23.2 |bs of carbon. This estimate Is based on the following assumptions:

+ The medlum growth conlferous trees are ralsed in a nursery for one year untll they become:
Linchn diarneter at 4.5 feet above the ground (the size of tres purchased In a 15-gaflon
contalner), .
The nursery-grovin trees ate then planted In a suburban/urban setting; the trees are not
densely planted,
The caleulation takes Into account "survival factors® developed by U.S. DOE {1998). For
example, after 5 years {ane year In the nursery and 4 in the urban setting), the probabliity
of survival Is 68 percent; after 10 years, the probability declines to 69 percent, For each
year, the sequestration rate (In Ib per tree) is multiplied by the swvival factor to vield a
probabllity-velghted sequestration rate. These values are summed for the 10-year perlod,
heglnning from the time of plantirig, to derlve the estimate of 23.2 Ibs of carbon per trae,

-

Pleasa note the followling caveats to these assumptions!

+ While most trees take 1 year In o nursery to reach the seedling stage, treos grown under
different cohditions and trees of cortaln specles may taka longer - up 10 6 years,

+ Average survival rates in urban areas are based on broad assumptions, and the ratas will
vary significantly depending upon site conditions,

» Carbon sequestration Is dependent on growth rate, which varles by location and other
conditions,

+ This method estimates only direct sequestration of carbon, and does not includs the anergy
savings that result from bulldings belng shaded by urban tree cover,
To convert ko unlts of metric tons CO per tree, wa muitiplied by the ratlo of the molecular weight of

| carhon dioxide to that of carbon (44/12) and the ratlo of metiic tons per pound (1/2204,8),

Calculation

Note: Due to rounding, performing the calculations glven In the equattons below may not return the
axact resuits shown, . .

23,2 Ibs Cftree * (44 units CO2 / 12 units C) * 1 metric ton / 2204.6 Ibs = 0,039 metile ton CO,
per urban tree plantad

Solrces .
+ U.S, DOE (1998), Method for Galculating Garbon Sequestration by T rees In Urban ang

Suburban Settings, Voluptary Reporiing of Greenhoysa Gases, U.5, Departmant of Eneray,
Energy Information Admlinistration {16 pp, 111K, Aboul PDE)

Acres of pine or fir forests storing carbon for one year

| Grawling forests stere carbon. Through the process of photosynthesls, treas Femove CO3 from the

atmosphere and store It as cellutose, lignin, and other compounds, The rate of accumulation Is equal

to growth minus removals (i.e., afvest for the production of papet ant wood) minus .

| decomposition. In most U,S, forasts, growth exceeds removals and decompasitlon, so there has
been an overall Increase In the amount of carbon stored natlonaily.

‘The estimate of the annual average rate of carbon accumulation Is based on tyio studias, one on
Douglas fir Iy the Paclfic Northwest (Nabuurs and Mohren, 1985), and the other on slash plne In
Florlda (Shan et al,, 2001). Thess two studies represent commerclally Important specles from
different reglons and with different rotatlon perfods (l.e., Hme between planting and harvesting),
The caleulations below include both above-ground and below-ground carbon stored In these tvo
specles of plantatien treas, They do not include litter or soif carbon.

Calculation for Slash Plne
5 The calculation uses the Gain Loss mathod, as outlined In the 2006 TPCC Guldelings, In order to
estimate carbon stored annually per hectare In the slash plne plantation syster described In the
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é Shan ot al, paper. The general equatlon for this mathod Is shown below. Hers, carbon losses due to
3‘% harvested wood products, firewood foraging, and other sources of wood removals are asstiimed to be
8| Zero,

j ACB = ACG ~ ACL

Where:

ACB = annual change In carbon stocks in blomass for each land sub-category, consldering the total
area, matrlc tans of carbon per year

ACG = annual Increase In carbon stocks due to blomass growth for aach land sub~category,
consldering

the total area, metrle tons of carbon per ygar

ACL = annual decrease In carbon stocks dua to blomass loss for each fand sub-ea tegory, considering
the

total ares, metric tons of carbon per year (Here assumed to be )N

Gains:
| ACG & Z(AlJ*Gtotall,§¥CFi,j)

Where!

Gtotal = X {Gw*(14R)}

A= area of land remalning In the same land-tise category, here assumed to be 7,
Gtotal= mean annual blomass growth

! = ecologleal zone

j = climate domaln

CF = carbon fractlon of diy matter

Gw = average annual above-ground hlomass growth for a spacific woody vegatation type
R = ratio of helow-ground blomass to above ground blomass for a specific vegetation type,

Stnee this paper measured growth In a plantation of trees harvested at age 17, the value Is for
relatively young trees that are growlng more quickly than older trees would, The paper Included
soveral options In terms of msnagement. The value used in the calculations below Is the Scontra)” -
meanlng that thare was no fertlllzation (which had a blg impact on growth) and no trimming of the
understory for these treos. ‘The calculation helow uses the IPCC assurnption that the carbon fraction
Is 47 percent of dry blomass,

| he final restlt {3.052 MT Cfhafyr) * 0.4048 hectaresfaére = 1,24 MT C/acref/year
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Caleulatlon for Douglas Bir

This calculatlon Is based on results fourid In 2 1995 paper by Nabuurs et al. The paper uses a modal
to calculate the amount of carbon sequestered In plots of varlous tree types across the world, The
Mmodel uses turnover rates In order to calculate carbon stored In forests over time during différent
types of Jogging Intervals, Parameters included In the mode! Include baslc wood density, allocation of
2| netprimary production, turnover rates of tres organs, resldent times of litter and humus, current

1| volume ncrement, and allocatton of harvested wood, The parameters are spedfic for each of the sl
| sftes chosen for the study, Whhin each site, three areas of fartility and production are measired,
although the study uses sample data from the “moderate” site during the discussion and resulte
sectlons. The numbers presented below are also from the “moderate” slte,




Since this paper Is concerned with carbon sequestered In forests undergolng selective logging, the
deslgnars of this calculator had to choose st what polnt durlng the harvesting eycla to measure the
carbon sequestered. We ducldod to use tha total carbon stock stored (IncludIng blomass snd forest
products, not Including soll carbon) after 100 years of accumulation, The model ih this papsr
assumes that the carbon fraction Is 50 percent. '
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327 3.27

The finaf result (3.27 MT C/ha/jyr) ¥ 0.4048 hectaresfacre = 1,32 MT C/acrefvear.
Gne reason why this value 1s higher than the slash pine plantation number ls because the Douglas fir

trees had 100 years to accumulate blomass — Including more years at a relatively fast-growing
raturity than the slash-pine treés, )

%)

1| The average of these two values Is 1,28 metrlc tons of C per acre per year, which corcesponds to
+69 metrlc tons of GO per acre of pine or flr forests, .

Soutces

+ Nebuurs, G.)., snd G.M.), Mohren, 1995, Modelling anslys!s of patenttal carbon
sequestration In selacted forest types, Canadian Journal of Forast Research
25(7):1157-1172,

v Shan, 1.2, LA, Motrls, and R.L, Hendrlek, 2001, The effects of management on soll and
plant carbon sequestration In slash pine plantations. Journal of Appled Feology
38(5):932-041,

+ IPCC 2006, 2006 IPCC Guldelings for Natlona! Greanhouse Gas Inventorles, Prepared by the
Natlonal Greenhouse Gas Inventorles Programme, Egglaston H.S., Buandia L., Miwa K.,
Ngara T, and Tanabe K, (eds). Published: IGES, Japan, Volume 4, Avallable at

hitpi/fwererpce-ngalp.laes.or infpubllc/20060)/index. htmi,

: According to the 2009 (.8, Gresnhouse Gas Inventory, the averago carbon density of U,S, forests In
2007 was 76 metric tons per hectare, or 30,76 metrlc tons per acre (EPA, 2009),

For crop or pasture Jand, IPCC guldance on characterizing land use change suggests that an average
value of aboveground cropland dry blotass Is 10 inetrlc tons per hectare {IPCC 2006). We assuined
that the carbon content of dry blomass Is 50 percent. ‘Therefore, the carbon content of ¢ropland was
calculated to be 5,0 metric tons of carbon per hectare, or 2,02 metric tong par acra,

The change In carbon density from converting forested land to crop or pasture land would thus be
30,76 MT carbon/acre minus 2,02 MT carbanfacre, or 28,74 #T carbonfacre, To tonvert to a carbon
dloxide basls, vie multiplied by the ratio of the molecular welght of carbon dioxide to that of carbon
(44/12), ylelding a valua of 105.38 MT CO/acre,

* This method assumes that all of the forest blomass Is oxlIdlzed during buralng (Le, none of
the burned blomass remalns as charcoal or ashy),

Note: The conversion provided may be an underestimata due to the omlssion of soll ¢ Iy tha
caleulation. Forest soll C stocks will Bkely decline vith converslon, IF the forests exist on arganic
solls, converslon would cause C stocks to decling, unless they ate converting to wetland agriculture.
Howaever, thost forests In the contiguous Unlted States are growing on mineral solls, In the case of
mineral solls forests, soll € stocks could be replenished or even Increased, depending on the starting
stocks, hovs the agricultural lands sre managed, and the Hrae frame over which lands are managsd,

| Caleulatlon

Nate: Due to rounding, performing the calculations given In the equations belovr may oot return the
exact rasults shovn,




3.0 metrlc tons C hlomass/ hectare * 1 hectare/ 2.47 acres = 2,02 metrle tons C/acre of ¢cropland

30,76 metric tons Cfacre forest — 2,02 matrlc ton Clacre of cropland = 28,74 metric tone Clocre
converted * 44 uplts COz/12 unlts C = 105,38 matrle tons COz/acrs convettad

Sources

* EPA (2009). Inventory of U.S. Greenhouse Gas Emlisstons and Sinks: 1290-2007, Chapter?
(Land Use, Land-Use Change, and Forestry), p. 7-13. U.S. Environmental Protectton Agency,
Washington, DC, U.S, EPA #430-R-08-004, (PDF} (70 pp, 9.11148, About POF),

+ IPCC 2006, 2006 IPCC Guldelines for Natlonal Greenhouse Gas Inventorles, Prepared by the
National Greenhouse Gas Inventories Programme, Eggleston H.S., Buendla L., Miiva K.,
Ngara T, and Tanabe K, (eds), Published! IGES, Japair, Volume 4.

Propane cylinders used for home barbetues
Propane Is 81,8 percent carbon (EPA 2009), Fraction oxldized Is 100 percent (IPCC 2006),

5| Carbon dioxide emisslons per pound of propane were determingd by multiplying the welght of
propane In & cylinder times the carbon contant percentage Hives the fraction oxldized times the ratio
of the molecular welght of carbon dioxide to that of carbon (44/12). Propane cylinders vary vith

réspect to slze - for the purpose of this equivalency calculation, a typlcal eylindar for home usa was
assumed to contaln 18 pounds of propane.

Calculation

| Note: Due to rounding, performing the caleulatlons glven In the equations balow may not t:éturn the
exact results shown,

18 pounds/1 eylinder * 0,818 pound C/pound propane™ 44 g C0/12 g C* 1 matric ton/1000 ky e
0.054 metrle tons CO2/eyiinder

Sources

+ EPA (2009), Inventory of U,S, Greenhouse Gas Emlsslons ind Sinks: 1660-2007

Table A-41, U.S. Environmental Protection Agency, Washindton, DC, U.S, EPA #430.R-
09-004 (PDF) {80 pp, 743¥, Abaut POR),

+ IPCC (2006), 2006 IPCC Guidelines for National Greenhouse Gas Inventories.,

Intergoverpmental Panel on Climate Change, Geneva, Switzertand,

Railcars of coal burned

1 Average heat content of coal In 2006 was 22,68 mililon bty per matrlc ton (EPA 2008), Average

carbon coeffictent of coal In 2006 was 25,34 kllograms carbon per millten btu (FPA 20083, Fraction
oxldized 15 100 percent {IPCC 2006),

Catbon dioxide amlsstons per ton of coal were determined by multiplying heat contant tmaes the
carbon coofiielont tines the fraction oxidized times the ratio of the molecular welght of carbion

dioxide to that of carbon (44742}, The smount of cosl In an average rallcar was assumad to be
100,19 short tons, or 90.89 metelc tons (Hancock 2001),

Calculation .

Note: Due ta rounding, performing the calculations glven In the equations below may not return the
exact results shown,

22,68 mmbtufmetc ton coal * 25,34-kg Clmmbtu * 440 COy/12g C * 90,89 metric tons coalfrallcar
* 1 metrlc ton/1000 kg = 191.5 metric tons COa fralicar .

Sources

+ EPA (2008). Inventory of U.S, Greenhouse Gas Emlssions and Sinks: Fast Facts 1990-2006,




Converslon Faclors to Enerqy Units (Heat Equlvalents) Heat Gontents and Carbion Content
LCosffictents of Varlous Fupl Types, U.S. Eavironmentsl Protection Agency, Washinaton, bc,
USEPA #430-F-08-005 (PDF) (2 pp, 430,

About PDF).
+ Hancock (2001}, Hancock, Kathlean and Sreekanth, Ande, Converslon of Welght of Frelght
to Number of Rallcars, Transportation Research Board, Paper 01-2058, 2001,
+ IPCC (2008}, 2006 IPCC Guldellnas for National Greenhouse Gas Inventorlas,

Intergovernmental Paned on Giimate Changa, Geneva, Sviltzarland,

Tons of waste recycled instead of landfilled

To develop the conversion factor for recycilng rather than landfilling waste, ernission factors from
EPA's Waste Reductlon Model {WARM) wiere used (EPA 2009), These emlssion factors vere
developad following a life-cycle assessment methadology using estimation tachnlques developed for
national Inventorles of greenhouse gas (GHB) emisstons. Aucording to WARM, the net emisslon
reductlon from recycling mixed recyclables (e.q., papar, metals, plastles), cornpared to a basaline n
Which the materlals are landfilled, 1s 0,81 metglc tons of carbon equivalent (MTCE} per short ton.

This factor was then converted to metric tons of carbon dioxlde equivalent (MTCOZE) by multipiylng
z":g by 44712, the molacular welght ratio of carbon dloxide te carbon, :

)

Calculation

3| Note: Bua to rounding, performing the caleulations glven In
exact results shown,

the equattons below may not return tha
0.81 MTCE/ton * 44 g CO/12

g C = 2,97 matrlc tons CO2E/ton of waste recyeled Instend of
landfillad

Solrces '
' EPA (2009), WAste Reduction Model (WARM), U.S, Environmeital Protection Agency,

[note: click "view emisslonfenergy factors" at bottomn of form 1o sea recycling and landfitting
- emisston factors)

5 Coal-fired power plant emissions for one year

In 2005 there were 1,973,625,358 tons of CO

: 2 emitted from power plants whosa primary source of
fuel was coal (£PA, 2009),

3| In 2005 b total of 465 powar plants that used coal to generate at least 95% of thelr electricity (EPA,
2009),

Carbon dioxlde emlsstons per power plant wers caleulated by dividing the nunber of power plants

by the total emisslons from power plahts whose primary sotifce of fuet was coal, The quotlent was
then converted from tons to metde tans, . '

Calculatton

]

Note: Due to roundIng, performing the calculations given In the aquations beloy may not retura the
exact results shown, =~ .

1,978,625,358 tons of COy * 1/465powar plants * 0,9072 fnetric tons / 1 short tor = 3,850,479
mettle tons GOz /power plant

Sourcas

v EPA (2009), eGRID2007 Verslon 1.1, year 2005 data. Avallable at ttp:

H{huwvn,epa, gov
{cleaneneray/eneray-resources/eartd/index. hteal,

EPAMome | Privacy and Security fotice | Contact Us

iasl updated on Wednesdoy, December 02, 2008
hitpsffve vwi.epr.gov/chonray/energy-rasources/refs htmi




California’s Solar Access Laws
By Kurt Newick & Andy Black

California has several laws designed to enconrage solar access and prevent restrictions on
solar cnergy systems, These laws address nwnteipal resirictions, residential landscaping, and
homeowner association restrictions,

o Solar Rights Act amended in 2004 by AR 2473 (Civil code section 714,
Health and Safety Codo section 17959,1, Government code section 65830.5):
Prohibits Jocal governments from restricting the installation of a solar energy
syslom based on aesthetics,

° Solar Rights Act amended in 2003 by AB 1407 (Civil Code section 714):
Requires that public enfities do not place woreasonable vestrictions onh the
procuretent of solav energy systems when applying for stafe-sponsored grants

and loans,

e Solar Shade Control Act of 1979 (Public Resources Code sections 25980-
25986} addresses shade from nelghborlng vegetation,

* Solar Rights Act of 1978 (Civil Code section 714): Homeowner associations
nmst not place umeasonable restrictions on homeowners wishing to install solar
energy systoms, ‘

o Solar Basement Law (Civil code scctions 801 & 801,53} Provides the
opportunity to protect fulure solar access via a negotiated easement with
nelghboring property owners.

* Many clties and counties have local solar access laws and guidelines, For
_regional specific information on these and financial Incentives, including tax
credits, that make solar power more affordable, go to www.dsireuss.org,

Solar Rights Act amended by AB 2473

“This law beemne effective on 1/1/2005. 1t 1s the intent of this law that “local agencies not
adopt ordinances that create wnreasonable batriess to the installation of solar energy systems,
including, but not lmited to, design review for aesthefic purposes.” Local authorities shall
approve applications through periit issuance and can only restrict solar installations based
on health and safety veasons, It is (hus intended to encourage lustallations by removing
obstacles and minimizing permitting costs, Additlonal key changes limit aesthetio solar
rosiriotions to those that cost less than $2,000 and limits a building official’s review of solar
Installations to only those items that relate to specific hoalth and safety requitements ot local,
state and federal law,

Solar Rights Act modified by AB 1467

This law prohibits public entlties from recelving state grant funding or loans for solar enexgy
systems if it places unreasonablo restrictions on their installations. This law specifically




applies fo cities, counties and other public entities and thus does not directly affect private
parties,

Seclar Shade Control Act of 1979

"This act prohibits shading of solar eollectors that resull from free growth occuiring after a
solav collector Is installed, It applies to solar systems for electric generation, water heating
and space heating or cooling. :

It states that no plant may be placed or allowed to grown such that it shades a colleéctor more
than 10% from 10 am to 2 pm. It does not apply to plants already in place ot replacement of
plants that die efter the installation of the solar collectors, i does require trecs already in
place, but not yet shading the system, to be trimmed and maintained so that they do nof
impact the system.

The solar collectors are xequired to meet building setback requirements, or a minimum of §
Teet from the propetly line and 10 feet from the ground, Pusther setback is required If the
collector is fower than 10 feet. :

A city or counly may adopt an ordinance exempting its jurisdiction from the provisions of the
act, Alternatively, some citles have passed ordinances that are more favorable to solar. In

. somo cases, they require existing vegelation to be cleared o allow good solar access in at
leqst some suitable place on a property,

Solar Rights Act of 1978

This law relates to homeowner assooiations, This code states that Community Covenants and
Restrictions (CC&Rs) that prohibit or unrensonably resteict the installation or use of solar
enorgy systems are void and unenforeeable, It does provide for reasonable restrictions that
don’t significantly (more than 20%) increase the cost or reduce the ounfput of a solar system
from the original design,

Reasonable restiictions include 1) that the owner of the system take responsibility for roof
maintenatice, tepair and replacement and 2) that the instatlers Indemnify the association for
any damage caused by the instatlation; maintenance, or use of the solar enetgy systent.

Any homeowner coveted by CC&Rs who has & roof immediately above his or her living
space can use the roof for a solat system. A strategy (o get maximum flexibitity and output
from the final “compromise” design is to propose a system designed to optimize solar
production, at minimum cost, not considering other factors, ‘Then, tivough the necessary
negotiation stages to adjust for nesthetics, a final design might bo achieved that isn’t far from
the owners original intention. : .

There may be significant costs assactated with taking on responsibility for the roof
maintenance that should be discussed and negotlated before project advancement, It may be
possible to have a portion of association dues for roofing held sepasately.




-Solar Easement Law

A solar casement can be written up and attached to the deed of neighboring propetties to
legally protect your vight to recefve future sunlight, Such an easement can be used to address
concens regarding neighboring strnetural changes, New developments may be required to
include a solar access oasement (a deed rostriction {o protect solar accoess within a
development}. Local building codes regarding building helght restrictions, building set back
requirements relative to property lines and solar ovientation relative to neighboring properites
may reduce the need for an easement,

To view these Californla laws see: www.leginfo.ca.govicalaw himt

California Municipalitios with specific Solar Access Laws/Guidelines
o Los Angeles - Zoning Code

Marin County - Bnesgy Consotvatlon

Sacramento ~ Zoning and Subdivision Regulations

San Diego County - Solar Access Regulations

San Jose - Solar Access Design Guidelines

Santa Cruz - Solay Access Ordinance

Santa Croz County - Solar Access Protection

Sebastopol - Solar Access

OO0 0000

FOR MORE INFORMATION

DSIRE Database Summary of Califorata Solar benefits — scroll down to end for Solar
Access laws!
http:/iwww.dsivensa,org/librarefincludes/statesearch.cfim?Siate=CA&baok=fintab&Corye
utPagelD=7&Soarch=TableS{ate

Energy Efftcioncy and Renewable Energy:
httpheww.cere.enerpy goviconsumerinfo/factshests/jal. it}

Includes reference materlal, example solar access ordlnances, bibHography including web
resources. .

American Planning Association 1313 Hast 60l Street Chicago, IL 60637(312) 955-
9100 http:/fvnww,planning.org/

© 2005 by Kutt Newick & Andy Black




EXHIBIT F

NOTICE OF EXEMPTION

T Clerk of the Board of Supervisors FROM; San Luis Constal Unified School District
or Attne  Asst, Superintendant of Buslness
v County Cletk 1500 Y.izzlo Street
County of __San Luis Oblspo San Luls Oblspo, CA 93401

£, Project Title: Solar Photovoliale profect propossd fox Morre Bay High School,

2. Project Locatton  Specific:
Morro Bay High School
235 Alsscadero Rd,, Motve Bay, CA 93442

3. () Project Locatlon - City: Motro Bay
{(b) Project Locationt - County: Sau Tuls Obispo

4, Descuiplion of nature, putpose, and beneficlatles of Project; __ Pholovoltalo

5. Name of Publlc Agency approving projeot: San Luls Coastal Unified Sohool Distriot

6. Nams of Porson or Agehoy eatrylng out projeot: S1.CUSD{ Russell Milier

7. Exeinpt status; (Check one)

@) Mindsterlal project.

)] Not & project,

(o) Bmergenoy Project,

() ¢ Categorical Bxemplion. State type and class number:
Class: #12¢e), replacoment or reconstmetion of existing ullily systems.
Class: #3(0), new construoiton of small situofures (1.o., carports).
Clase: 114, minor additions to schiools

() + Declared Bmeorgency.

) Statutory Bxemption, Stato Code scotlon number:

(g)  ___Other. Bxplanation;

8. Ronsonwhy project was exempt:
"The San Luls Coastal Unified School Distriot considered the proposed profeot chatacterlstios. the
ohysical charactetlstles of the site, proviows onvironmental dacutnents prepared for the named school
site and find the projeot Jusorporates mensuves to frim vegetation and avoid impaots on biotic, onliueal
and visual resowces and determines no significant_effects on the environment. 'Fhe Profect
Desctiption {see nftached exhibits 1-3) includes trfmming of frees, no ittmming of freos during
nesting season (b to Aug) if nests avo present, and qualified blologist and archacologlst to monitor
rolect construction.  Summary roporls_shall _be submiited following monltoring of project
constrwetlon, See atinched project plans foy the site showing looation of solar atrays,.fiees fo b
irimmed, and vegelatlon to be added.

9, Confact Person; __Brad Parker
T'elephotic! (803) 704-2979

10, Altach Prelininary Excmption Assessiont (Fort A"} bofore filing.




Dates,__Soptember 21, 2001

Signature (Superintendent)

Date Recolved for Filing:

(Clerk Stamp Here)




L.

PRELIMINARY EXEMPTION ASSESSMENT
{Cartificate of Determination When Attached to Notlce of Exemption)

Nmme or descripilon of project: The Solav Photovoliaie projest Is proposed for Morro Bay High
School. The Prolintlnary Environmental Assessmont considered tho proposed projeot chavacterlstles,
the physicnl charactetlstles of the site, provious cnvivonmontal doouments prepared for the named
school slte and finds the project fncorporates measutes to fthm and add vegetailon and avold impacts
on blotie aud oultutal resonress to detevining no signifioant offects on the envivonment. The Project
Deserlption (seo allached oxhiblts 1-3) Inoludes planting sereen plauts along Highway 1 aotrldor, and
tree itlmming, ne telmming of frees durlng nesting seasort (Peb to Aug) If hests ato present, and
qualified blologist and mchasologlst to monitor project consiruotlon. Swmmary reports shalt be
submitted following monitoring of projest consituction. See atinched project plans for the site
showing location of solar arrays, frees to be telmmed, and vegelation to be added.

Lacatlon;
Motro Bay High Schoof
235 Alascadero Red.. Motro Bay, CA 93447
9 solar wreays totallng 39732 KW
atrays located it parking fot aund along Hwy
28 irees {o be thimmed por arborist repost
visuaf soreentug provided by up to 80 planted trees/shrubs along Hiwy I
Diologleal monitorlng to oceur; if tosts are present no feo (einaniing durdng nestlug senson
aralieologleal monltoring to oceur for cultural xesonrces

> o & ¥ O ©




Summary of Profect Benefits:
Quantfied envivonmental benefits from Hhis system by roplacing sleotilelty made from the buening of
fossil fuels;

Yearly KWH Production 514,093
Barrels of Off Offyet by this System, Yearly 959
Car Miles Not Duiven, Yearly 023,536

Catbon sequestered annually equst to 10,572 free
secdlings grown for 10 vears

3. DIatlty ov person undertaklig projec

A, San Lals Coastal Unifjed School Distulot

1 B, Other (Private)

(1) Name:
(2) Addross:

4, StaffDetevminatlon}
The School Distilel's staff, having undertoken and completed a prollminary review of this project in
nooordance with the School District's "Local Guidelines for Tmplementing the Callfornia
Environmental Quality Act (CEQA)," has concluded thet {his project does not require furfher
environimental agsessment because:

. [[) The proposed action does not constitute a projeot under CEQA.
. 1 The project Is a Ministerlal Project,
. [} The projeot is an Emergenoy Praject.
. {1 The profect constitutes foasibility or planning study.
. X} Tho project Is categorically oxempt,
Anplioable Bxemptiont
Class: #2{0), replacement or roconstructlon of oxistlng wilily systems,
Class: #3(0), new oonstruetion of staall structures (1.6, carpoits),
Class; #14, minor additions to schools
[_1 ‘The project Is statutorlly oxompt,
Applioable Bxomption:
[ The project Is otherwlse exenpt on the followlug basis;
. [} The project involves another public agenoy, which constitutes tho Lead Agonoy.
Neo of Load Agency:

8
b
G
d
o

]

=

Date;___September 21, 2010
. Staff




SAN LUIS COASTAL UNIFIED SCHOOL DISTRICT
BOARD MEETING AGENDA
September 21, 2010

ITEMNO.: 16

ToPIC: Solar Electrlc Project for Morro Bay High School, CEQA Exemption

PREPARED BY:  Russell Miller, Asslstant Superintendent, Buslness Services;
Brad Parker, Consultant

WILL BE PRESENTED BY:__ Brad Parker

TYPE OF ITEM:  Actlon/Discussion

DESCRIPTION OF AGENDA ITEM:

Motro Bay City staff have requestad the district modify its Notice of Environmental Detarmination
to reflact the revisions made to the proposed solar project at Morro Bay High School. This will
enable the City to beiter process our permit application.

The solar photovoltale project proposed for Morro Bay High School has been evaluated using the
Preliminary Environmental Assessmant according to the distrlct’s Local Guidelines for the
Implementation of the California Environmental Quality Act (CEQA) for potentlal significant effects
on the environment. The preliminaty environmental assessment considered the proposed project
charactetistics and the physical characteristics of the slte and determined the proposed project
Incotporates measures to add vegetatfon and avold Impacts on biotle and cultural resources, A
categorical exemption was prepated for the project in accordance with the requirements of CEQA.,

The State CEQA guldslinas establish certain classes of exemptlons called categotlcal exemptions.
These apply to classes of profects which have heen leglslatively determined not to have a
slgnificant effect on the environment and which, therefore, are exempt. Compliance with the
requirements of CEQA and the preparation of envirohmental documents for any project within ane
of these classes of categorical exemptions Is not required.

The district’s salar electric project at Motro Bay High School meets the criterla for a categotical
exemption In several areas:

A. Class 2(c): Replacement or Raconstruction
Replacement or raconstruction of existing utihity systerns andfor facitilies volving negligihle or
no expansion of capacly, (State Guldelines §15302)

ADDITIONAL INFORMATION:
Altached: Yes v No
Avallable: Yas No v

16,1




SLCUSD Board Meeting Agenda
Solar Electric Project for MBHS, CEQA Exemption September 21, 2010

B, Class 3(e): New Constructlon or Canversion of Small Structures
Accessory (appurtenant) structures, Including garages, carports, patos, swimming pools and
fences, (State Guldslines §15303)

C. Class 14: Minor Additlons to Schools
Minor additlons to exlsting school grounds where addition does not Increase original student
capacity by more than twenty-five percent (25%) or ten (10} classrooms, whichever Is less, The
addition of poriable classrooms is ncluded in this exemption. (State Guidelines §15314)

The agency responsihle for CEQA review is generally the agency having principal responsihiiity for
carrying out, approving, or supervising the project, When two or more agencles ecuially share
responsibillty for the project, the first agency to act on the project will be the lead agency. Since
the school district has the primary authorlty for approving and supervising the project, and since the
school distrct will be acting first upon making an environmental determination on the project, the
schaol district can and should assume the tesponsibllities of lead agency.

RECOMMENDATION:

That the Boatd of Education approve the findings of the Preliminary Environmental Assassment and
take the determination that the project qualifies for a selfinitigated Categorlcal Exemptlon,
Class 2(c), Replacement or Reconstruction; Class 3} New Construction or Converston of Small
Structures; and Class 14, Minor Additions to Schools, and authotize the Superintendent of his
destgnee to file the necessary documents,
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EXHIBIT C

October 27, 2010

To the Morro Bay City Planning Commission Regarding Permit Application # CP0-322,
Solar Electric Project, Morro Bay High School

Sihce we now have the opportunily to react to the conditions placed on this project at the
previous Planning Commission mesting, The San Luls Coastal Unified Schoaol District offers the
following suggestions for the Commission’s consideration:

1, Condition imposed, “To replace any Monterey Cypress tree that dies.”
Condition is overly vague and needs clatification.

The School District proposes the condition language be modified to reflect direct
consequences for any effects this project might have on Monterey Cypress {rees.
Sample language.

“The School District will replace any Monterey Cypress tree which dies as a result of
pruning performed as part of this project. Replacement tree size and-spacing shall be
subject to the direction of the Public Services Director. Maximum replacement tres sizo
shall be a 24-Inch box. This condition shall remain in place for the next 20 years.”

2. Condition Imposed: “The project shall not trim Monterey Cypress trees numbered 1
through 29 as part of this project approval so as to evaluate the joss of production from
shading these trees would cause, If production is considered excessive after operation
of the Solar Electiic facility for a petiod of one year, the applicant can re-apply for a
permit to trim these trees.”

There is no measurement standard stated for unacceptable production loss and the
method for daetermining the exact effect the shading from these trees have on production
foss is not stated.

The School District proposes the following suggested language: ‘No trimming of
Monterey Cypress trees numbered one 1 through 29 is allowed as part of this project. If
production loss after operation of the system for one year excasds 5% of the Solar
engineer's unshaded estimate, after normalizing for standard weather conditions, the
applicant may re-apply to the City of Morro Bay for an administrative permit authorizing
trimming of Monterey Cypress trees numbered 1 through 29 as outlined in this
application.”

3, Condition Imposed: Staff condition number seven states: “..panels shall be
manufactured by REC”
The naming of one product manufacturer is inappropriate, while the District expects to
use panels made by REC, a competitor's panels could concelvably be used.




The Schoo! District proposes the following suggested language: Add the wording “or
substantially equivaient to pansls manufactured by REC."

Thank you for the opportunity to address the Commission concerning these items.
Sincerely,

Brad R. Parker, Consultant to San Luis Coastal Unified School District
805.704.2979




EXHIBIT D

San Luis Coastal Unified School District
Attn: Asst. Suporintendent of Business :
1500 Lizzie Street MR
San Luis Obispo, Ca 93401 : :

LS
) i Tt
'_]lﬁ)‘w, 1518

October 18, 2010
Re: Notice of Hxemption, Project Location -- Motro Bay High School,
Dear Assistant Superintendent;

The Categotical Exemption (CE) for the above referenced project is inadequate.
The CE cites exemptions that stretch the definitions when the project is viewed as a
whole. The project description has been fluid and remains undefined, My understanding
of the project description at this time is the installation of nine (9) solar atrays totaling
32,000 square feet with associated carport structures, fencing and mechanical equipment.
The project as proposed also includes the trimming of major vegetation and landscape
screening.

School District asserted Categorical Exemptions.

1. Class # 2 (c), veplacement of existing utility systems.
The proposed structures ave enfively pew utility systems, not replacements.

2, Class#3 (e), new construction of small structures (i.e. carporis)
The proposed structures are not only carports they are solar arvay supports,
housing electrical components for electricity generation. These carpori structures
are not small structures; ihe project footprint is in excess of 32,000 square feet.
(Equivalent to the Albertson's super market at 730 Quintana Road, Morro Bay,
CA).

3. Class #14, minor additions to schools
The 32,000 square foot footprint and subsequent impacts of the project can not be
defined as “minor additions.”

When considering use of a Categorical Exemption the project must be considered
in its entirety, it appoats the school district has separated the project desctiption into
pieces and attempted to use individual exemptions to qualify the respective project
components as exempt. This is a misplaced and incorrect use of a CE.

Additionally, the CE relies on out-of-date environmental analysis going back to
the 1990’s when the school district was spending Measure A money. Also, as a technical
matter the signature date is inaccurate, an apparent typo, Superintendent Prater signed
September 21, 2001 instead of 2010.




The school district or the City of Morto Bay should perform an Initial Study and
prepare a proposed Negative Declaration or Mitigated Negative Declaration.

If you have any question, feel fiee to contact me.

Sincerely,

ﬁ/{e g‘: cor

Julie Tacker

P.O. Box 6070

Los Osos, CA 93412
805-528-3569
julietacker@chartor.net

CC:

County Clerk of San Luis Obispo

San Luis Obispo County Department of Planning and Building
City of Morro Bay, Community Development Department
California Coastal Commission

California Department of Fish and Game

California State Clearing House




EXHIBIT E

San Luis Coastal Unified School District
Attn: Asst. Superintendent of Business e
1500 Lizzie Street NCT % 1 2010
San Luis Obispo, Ca 93401 - :
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October 20, 2010
Re: Notice of Exemption, Project Location — Morro Bay High School,
Dear Assistant Supsrintendent;

Please consider this an amendment {o my previous comments dated October 18,
2010 on the above referenced matter.

“Unlike statutory exemptions, categorical exemptions are not absolute, There are
exceptions to the exemptions depending on the nature or location of the project
(Guidelines §15300.2)."

Two pertinent paragraphs:
15300.2—Exceptions

(c) Significant Effect. A categorical exemption shall not be used for an activity where
there is a reasonable possibility that the activity will have a significant effect on the
environment due to unusual circumstances.

(d) Scenic Highways. A categorical exemption shall not be used for a project which may
result in damage to scenic resources, including but not limited to, trees, historic buildings,
rock outcroppings, or similar resources, within a highway officially designated as a stato
sconic highway. This does not apply to improvements which are required as mitigation by
an adopted negative declatation or certified EIR, .

Both of these apply to MBHS. Paragraph (d) specifically applies to MBHS since
Highway 1 is designated as a Scenic Highway.

Additionally, Class 4 and Class 8;

15304, Minor Alterations to Land Class 4 consists of minor public or private alterations
in the condition of land, water, and/or vegetation which do not involve removal of
healthy, mature, scenic trees except for forestry or agricultural purposes,"

"15308. Actions by Regulatory Agencies for Protection of the Environment

Class 8 consists of actions taken by regulatory agencies, as authorized by state or local
ordinance, fo assure the maintenance, restoration, enhancement, or protection of the
environment where the regulatory process involves procedures for protection of the
environment, Construction activities and relaxation of standards allowing environ- mental




degradation are not included in this exemption,”
Class 4, particularly, describes the MBHS impact.

Please consider theses citations as part of my concerns for the CE and consider
the schoo! district or the City of Morro Bay should petform an Initial Study and prepare a
proposed Negative Declaration or Mitigated Negative Declaration for the proposed
project. : :

If you have any question, feel free to contact me,

Sinceroly,

. ﬁ;/d@ %@v

Julie Tacker

P.O. Box 6070

Los Osos, CA 93412
805-528-3569
julietacker@charter.net

CC:

County Clerk of San Luis Obispo

San Luis Obispo County Department of Planning and Building
City of Motro Bay, Community Development Department
California Coastal Commission

California Department of Fish and Game

California State Clearing House
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December 14, 2010

San Luis Coastal Unified School District
cfo Brad Parker, Consultant

Sent via email

RE: San Luis Coastal Unified School District Solar Project Appeal, City of Morro Bay case no.
CPO-322

Brad,

At your request | have provided this response to the appeal contentions raised by Julie Tacker related to
the Coastal Development Permit approved by the City of Morro Bay Planning Commission on November
1, 2010, Ms. Tacker makes a variety of claims that we believe incorrectly interpret both the City’ LCP and
CEQA. | suggest this letter be the subject of a meeting with City staff before the hearing and that this
response letter be included in the staff report materials going to the City Council.

Appeal Claim: Project is Inconsistent with the City of Morro Bay LCP

1.The project is consistent with all applicable LCP policies. The following consistency analysis formed
the basis for the Categorical Exemption filed by the District.
The LCP chapter XlIl page 205 indicates the Highway 1 corridor “provides more poor views than good
ones”. Page 207 adds:

“Among some of the problems associated with landscaping and the need to provide more

landscaping to enhance or restore Morro Bay's visual qualilies are the following:

(a) The lack of landscaping along Highway One exposes numerous views that detract from Morro

Bay’s visual qualities.”

The existing views from Highway 1 are through the cypress tree trunks to the existing school, in
particular the parking lot, agriculture and shop area, perhaps the least visually attractive part of the
campus. The Proposed Project provides retention of ail existing cypress trees and adds native screen
plants that will screen views into the school site. The proposed screen planting improves the visual
character and blocks the arrays.

2. The Project is consistent with Policy 12.01. This policy and the goals of the LCP are to ensure new
development is subordinate to their surroundings and compatible with surrounding character. The arrays
are subordinate in scale to the larger existing campus buildings and surrounding trees on the campus.
The arrays will not be visible from Highway 1. This policy references Figure 31 in Chapter XIlI that
shows the highly scenic areas in the City that this policy of subordinating development to the surrounding
character specifically applies. Morro Bay High School is not designated as a highly scenic area.

Firma Consultants Incorporated
David W. Foole ASLA

187 Tank Farm Road Suife 230
San Luis Obispo, CA 9340
(805)781-9800 + fax (805)781-9803




3. The Project is consistent with policy 12.06¢. This policy applies to “designated scenic areas™. As
discussed in relation to Policy 12.01, above, the High School site is not designated as a scenic area. The
key scenic view corridor along Highway 1 is the Cloisters site as shown on Figure 32.

4. The Project is consistent with Policy 12.09a. This policy directs the City to develop clearer
requirements standards and criteria for landscaping and retention of existing specimen trees. All existing
trees on the Campus are retained. Coastal Development Permit Planning condition & and Planning
Commission condition 2 puts limits on the degree of tree pruning.

5. The Project is consistent with Policy VR-1.4b. This policy refates specifically to working with Caltrans
to landscape the Highway 1 corridor. The policy does not apply to MBHS. However as discussed in items
1-4 above the proposed project includes landscaping that will screen views into the campus and improve
visuatl quality.

6. The Project is consistent with Policy VR-2.1 and VR.2.2. This policy applies to views to and along the
coast. The existing campus and cypress trees already block these views. The LCP Figures 31 and 32
identify the designated scenic areas that this policy applies to, and MBHS is not one of them. General
Plan Figure VR-2 likewise does not designate MBHS as an area of visual significance.

7. The Project is consistent with Policies VR-3 and VR-3.5. These policies and their corollary policies in
the LCP cited above do not designate MBHS as a scenic corridor site. In any case, the proposed
structures are subordinate to their surrounding as shown on the Visual simulations provided by the
District and would be screened from view from Highway 1.

8. The Project is consistent with Policy AR-14.4. The proposed project will result in an enhanced image
for travelers on Highway 1 by providing screen planting of the campus. As discussed above the view
along the MBHS frontage is not identified as scenic in the LCP and could be described as needing
improvement. The proposed screen planting is consistent with this policy.

9. The Project is consistent with LCP chapter XIl Environmentally Sensilive Habitat area policy 11.14.
The proposed array panel in the north end of the site is 50 feet from the chain link fence. About 20 to 30
feet beyond the fence is a manmade drainage channel with willow cover. This area would be considered
environmentally sensitive under the LCP definitions of “stream” and “riparian” resources. However, the
proposed array is greater than 50 feet from the riparian edge and the top of channel bank.

Appeal Claim: Categorical Exemption is Inadequate and Lead Agency Determination
Inappropriate

1. Lead Agency. The CEQA Guidelines section cited in the appeal has been taken out of context and
misapplied. Section 15051 says:




“Where two or more public agencies will be involved with a project, the determination of which

agency will be the Lead Agency shall be governed by the following criteria:

(a) If the project will be carried out by a public agency, that agency shall be the Lead Agency even
if the project would be located in the jurisdiction of another public agency.

Subsection (b)1 cited in the appeal applies only if the project is to be carried out by a nongovernmental
entity. In this case, the District is a governmental entity and subsection (a) applies because the District
is the agency carrying out the project. Therefore, the District was correct to assume Lead Agency status
under CEQA and the City was correct to affirm it.

2. Use of Categorical Exemption. Exceptions to the use of a Categorical Exemption relevant to this
discussion include:

« Section 15300.2(a) limits the use of exemption #3 new construction of small structures if the
location of the structures may be in a particularly sensitive environment. The various technical
studies prepared for the project including the LCP consistency analysis above demonstrate that 1)
the site is not “particularly sensitive” and 2) no adverse environmental effects would result from the
project. Further, the term “small structures” is plural and though the project has a number of
structures each is small. The exemption covers small structures.

+ Section 15300.2(b) and (¢) limit the use of any exemption where project or cumulative impacts
would be significant as defined by CEQA due to “unusual circumstances”. The site is developed
and the proposed additions to the campus are in scale with the surroundings. Further no trees will
be removed from the site. There do not appear to be any unusual circumstances associated with
the site.

+ Section 15300.2(d) limit the use of a CE on a project that may result in damage to scenic
resources within a highway officially designated as a scenic highway. As discussed in the LCP
visual resource consistency and demonstrated by the visual simulations of the proposed project,
no damage to visual resources will resuit from the project.

The appeal citation of Class 4 and 8 exemptions is construed as a limit on the use of exemptions when
in fact these sections 15304 and 15308 are exemption classes, not fimitations.

In conclusion, because the several limitations on the use of a Categorical Exemption are not applicable
to this project, the use of the three CE’s filed by the District is appropriate. The District was correct in
determining each of the CE’s used was applicable to the project.




Appeal claim: Alternatives Analysis Needed

The appeal asserts that the use of the CE circumvented an analysis of alternatives that would have
olherwise occurred if an Initial Study and Negative Declaration were done. This is incorrect on two
counts:

1) the District did review and discuss alternatives such as placement of arrays on roofs, as well as
alternative array placements, both in hearing before the District Board of Trustees and among the
District's consultants. The public record of these hearings shows the Project was discussed at
twelve public hearings before the Trustees; and
2} alternatives analysis is not an automatic outcome of the IS/ND process. Under CEQA, a
discussion of alternatives is only a required part of an EIR, not a Negative Declaration. An EIR is
only triggered by a determination that the project has a potential to have a significant and
unavoidable adverse impact on the environment. In this case, it has been demonstrated that the
project will not have a significant and unaveidable effect and therefore an EIR is not warranted.

This covers the substantive issues raised in the appeal. This analy3|s shows that the appeal contentions

related to LCP consistency and CEQA lack a basis.

Sincerely,
David Foote ASLA
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MB High School Solar Carport Project
By Julic Tacleer

[This project has been appealed to the City Council, giving citizens of Morro Bay another chance to look it over and raise concerns with
Council members and/or City stalf, A hearing date, which was tentatively scheduled for Monday, December 13 at the Vets' Hall, has
now Deen set for January 10th, |

Distracted by rceent elections, wastewater/water and pot dispensary controversies, power plant ownership, and
"heautiful verses blight" redevelopment debates, etc., the citizens of Morro Bay have had little chance to nelice
the 32,000 square foot carport project sneaking in at Merro Bay High School.

Under the guise of "environmentally friendly solar," San Luis Coastal Unilied School Districl recently received approval
from the Cily of Morroe Bay's Planning Commission on a 4-1 veote (Janie Irons dissenting) for nine "carport-like" solar
array suppoert structures, These equate in mass to sixteen 2,000 square foot single-level homes, the size of the Albertson's
supermarket, or just slightly smaller than a regulation foatball ficld.

Morro Bay High School is in plain view of the state designated Scertic Coast Highway 1. Drivers passing through and those
liomes perclied above will view the spauning sea of glass and steel added to {he mass of the school itsell. To make matters
worse, flie 55 year old Monterey Cypress trees that currently screen the high school from Highway 1 are slated for a
“"Marine haircut" —topping them, in some eases by 20 feet, to allow for optimal sun exposure to the solar arrays.

The Planning Commission recognized that the whacking may ultimately kill the trees, but did not send the School District
back to the drawing board to relocate the arrays. Their approval conditions the project to landscape with low growing
shrubbery that, after ten years of growth, may sereen the carports. Also, the district must menitor the solar panel
performance for a year, then return to the Planning Commission to receive new approvals before any trec "trimming" takes
place and to replace any {ree that may die as a result.

While waiting a year to top/kill the trees seems reasonable, it drives the district's investment deeper into the project. If the
solar production is less than 100% cfficient, the pressure to cut will be significant. These conditions are little consolation
when the topping/death scenario could be avoided altogether, Solar arrays slhould be mounted on the school building
rooftops or relocated to the west parking lot on the school grounds to minimize environmental inipacts.

An irony in this approval is that the City of Morro Bay has been a partner in the The I'rec City USAR Progeain for over
nineteen years. The Tree City USA signs at community entrances tell visitors that here is a community that cares about its
environment, It is also an indication to prospective businesses that the quality of life may be better here, To unnecessarily top
or kill these trees at the intersection of Highway's 1 and 41 sends a very different message. Moreover, the City's Major
Vegetation Removal, Replacement and Protection reselution, adopted in 1995 and amended in 2007, clearly states removal of
Major Yegetation "will not adversely affect the character of tie surrounding neighborhood."” To lose any one of these 29
maganificent trees wilf affect the character of the surreunding neighborhood; just look at the two trees killed by PG&E
"trimming" within the stand a couple of years ago.

Send your thoughts on this avticle to Slo Coagt Journal Editor, We value your opinion.

RBelted Kingfisher image on banner by Cleve Nash
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TO:

AGENDA NO: B-2
MEETING DATE: January 11, 2011

Staff Report

City Council DATE: January 4, 2011

FROM: Kathleen Wold, Planning Manager

SUBJECT: Appeal of the Planning Commission’s decision to deny certification of the

Morro Bay Cayucos Sanitary District Wastewater Treatment Plant
Environmental Impact Report and denial of the Coastal Development
Permit CP0-339 and Conditional Use Permit UP0-307.

RECOMMENDATIONS:

Staff’s Recommendation:

Staff recommends the City Council adopt the facts and findings as presented in
Attachment 3 by adopting Resolution Number 07-11 and make the findings for approval
of the Conditional Use Permit and Coastal Development Permit by adopting Resolution
Number 08-11. Certify Morro Bay Cayucos Sanitary District’s Wastewater Treatment
Plant Upgrade EIR and conditionally approve Coastal Development Permit CP0-339 and
Conditional Use Permit UP0-307.

Planning Commission’s Recommendation:
1. That the following nine criteria be used in a screening report to evaluate properties
within and outside of the City limits in a public process with the baseline of a new
wastewater project proposal and that a letter be submitted to the Regional Water Quality
control Board asking for time extension in order to conduct the site analysis.
1. Flood plain impacts 2. Cultural Resources 3. Visual resources 4. Greenhouse
Gases 5. Accommodation of build out 6. Water reclamation 7. Cogeneration
opportunities 8. Lifecycle costs 9. Economic benefits.

2. Deny the Certification of the Morro Bay Cayucos Sanitary District’s Wastewater
Treatment Plant Upgrade EIR, Coastal Development Permit CP0-339 and Conditional
Use Permit UP0-307 of the applicant of City of Morro Bay and Cayucos Sanitary District
based on the following findings:

1. The proposed project constitutes a new project, 2. The EIR analysis was
insufficient, 3. Aesthetics are questionable and 4. Insufficient scoping of the project.

Prepared By: Dept Review:

City Manager Review:

City Attorney Review:




FISCAL IMPACT:

The fiscal impacts of the proposed project have been previously approved by the City of
Morro Bay and the Cayucos Sanitary District as signatories of the Joint Powers Agreement
(JPA) when the Facility Master Plan document was adopted. There will be additional fiscal
impacts associated with the Planning Commission’s recommendation to provide a new
screening report analyzing additional sites based on a new baseline and updating the EIR to
reflect this analysis, a new project description and additional scoping.

The fiscal impacts for performing the requested alternatives analysis and producing an EIR
based on a new project description and new baseline for all impacts could be significant. A
recent local example is the Los Osos Sewer Project on which the County of San Luis Obispo
has spent approximately $8 million dollars and 2 1/2 years of effort to screen the alternative
sites and to prepare the project’s EIR report. Depending on the level of effort put into a
screening analysis, and the action taken tonight on the EIR report, the City could see could
see impacts from over one half to multiple millions of dollars. In addition the delay created by
starting the project over from scratch could result in fines which would only add to the
financial impacts.

BACKGROUND:

The WWTP is operated under a National Pollutant Discharge Elimination System (NPDES)
Permit (No. CA0047881) issued by the US Environmental Protection Agency (USEPA) and
the Central Coast Regional Water Quality Control Board (RWQCB). The current NPDES
permit allows for the discharge of a blend of primary and secondary treated effluent to the
ocean through the existing 27-inch diameter outfall pipeline. This discharge is in accordance
with Section 301(h) of the federal Clean Water Act that modifies the requirement for full
secondary treatment in certain cases. MBCSD has made a commitment to the Central Coast
RWQCB to phase out the need for the 301(h) modified discharge permit by upgrading the
WWTP to at least full secondary treatment by March 2014. The proposed project would
construct facilities to provide full secondary treatment for all effluent discharged through its
ocean outfall and to provide enhanced treatment with tertiary filtration capacity equivalent to
the PSDWF of 1.5 mgd.

The process of examining the various planning and design options were carefully analyzed
during the past several years through a Facility Master Plan (FMP), which was prepared by
Carollo Engineers. The process involved intense technical analysis and public input and
discussion, which resulted in the current project description. Based on the analysis and public
input, the Council and District Board adopted the final recommendation to upgrade the plant
to tertiary treatment using an oxidation ditch with filtration as the preferred treatment option
and retire many of the existing facilities.

Since August 2006, the Joint Powers Agreement (JPA) Board, which is comprised of both the
City of Morro Bay (City) Council and members of the Cayucos Sanitary District (CSD)
Board, have been working to develop a FMP for upgrade of the Morro Bay Cayucos Sanitary
District (MBCSD) wastewater treatment plant (WWTP) through the twenty-year planning
period. During this time, the JPA Board has been presented with various technical topics
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ranging from regulatory requirements to wastewater and biosolids treatment alternatives, and
has consistently provided feedback and direction. Impacts on the receiving waters, the
ratepayers in both communities, and local sustainability were topics that framed discussion in
seven public meetings and other smaller technical subcommittee meetings. The public
meetings were intended to educate the residents of the local community and JPA Board. The
result of this process has been the selection of tertiary treatment with offsite solids disposal as
the preferred project for upgrade of the WWTP. The decisions made by the JPA Board have
supported local sustainability by positioning the community for future water reuse, from this
project.

The FMP considered historical and projected flows and loadings were analyzed for the
twenty-year planning period. New flows and loadings projections are used to design treatment
alternatives for upgrade of the WWTP as well as assist in determining future capacity needs
for the City and CSD.

PROJECT OBJECTIVES:
The objectives of the proposed project are as follows:
e Comply with the secondary treatment standards contained in 40 CFR Part 133;
e Phase out the need for a 301(h) modified discharge permit;
e Minimize flooding impacts onsite at the WWTP and adjoining properties; and
e Accommodate future installation of reclamation capability to meet Title 22
requirements for disinfected tertiary recycled water for unrestricted use.
e Compliance with “Settlement Agreement for Issuance of Permits to and
Upgrade of Morro Bay Cayucos Wastewater Treatment Plant” and be fully
operational by March 31, 2014.

DISCUSSION:

Coastal Act Requlations Regarding the Review of Wastewater Treatment Facilities:
Section 30412 of the Coastal Act pertains to the Wastewater Treatment Facilities and sections
C.1, 2 and 3 specifically set down perimeters that the Coastal Commission can review.

Section 30412. C. 1, 2, and 3 states: Any development within the coastal zone or outside the
coastal zone which provides service to any area within the coastal zone that constitutes a
treatment work shall be review by the commission and any permit it issues, if any, shall be
determinative only with respect to the following aspects of the development:

(1) The siting and visual appearance of treatment works within the coastal zone

(2) The geographic limits of service areas within the coastal zone which are to be served by

particular treatment works and the timing of the use of capacity of treatment works for those

service areas to allow for phasing of development and use of facilities consistent with this

division.

(3) Development projects which determine the sizing of treatment works for providing service

within the coastal zone.

Consistency with the Local Coastal Program:

For the proposed project to be approved, findings must be made that the project is consistent
3




with applicable goals, objectives and policies of the Local Coastal Program (as defined above
to include the General Plan, the Local Coastal Plan and the implementing zoning regulations).
Staff has reviewed the project pursuant to the various applicable goals, objectives and
policies of the LCP and determined that the project is consistent. Below are applicable
policies, programs, and objectives that relate to this project.

The California Coastal Act establishes a framework for resolving conflicts among competing
uses for limited coastal lands. There are policies which spell out the priority of uses. The
Coastal Act places as its highest priority the preservation and protection of natural resources
including environmentally sensitive habitat areas and prime agricultural lands. On lands not
suited for agricultural use, coastal-dependent development, a use which requires a site
adjacent to or on the sea to function, has the highest priority. The adopted LCP designates the
subject site as an area for coastal dependent development (policy 5.03).

In addition to the overall priority status given to coastal-dependent development there are also
specific sections contained within the LCP pertaining to industrial development.

Section 30250(a) states: New residential, commercial or industrial development, except as
otherwise provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it, or where such areas are not
able to accommodate it, in other areas with adequate public services and where it will not
have significant adverse effects, either individually or cumulatively, on coastal resources. In
addition, land division, other than leases for agricultural uses, outside existing developed
areas shall be permitted only where 50 percent of the usable parcels in the area have been
developed and the created parcels would be no smaller than the average size of surrounding
parcels. The proposed project is in compliance with this section as the proposal is to upgrade
facilities at the existing site which is within the core of the city with adequate access.

Section 30250(b) where feasible, new hazardous industrial development shall be located away
from existing developed areas. The upgrade of the WWTP is not new development but instead
IS a project whose objectives are to improve the processing of the City’s wastewater by
constructing new facilities and implementing new processes to accomplish this objective. The
use will continue onsite throughout the process of the upgrade, therefore the project is not a
new use.

The LCP establishes two industrial land use categories; General Industry and Coastal-
Dependent Industrial Land use. The Coastal-Dependent land use category was specially
created to address the industrial land uses which are given priority by the Coastal Act of 1976
for location adjacent to the coastline, such as thermal power plants, seawater intake structures,
discharge structure tanker support facilities and other similar uses which must be located on
or adjacent to the sea in order to function. The LCP further states that the City of Morro
Bay’s wastewater treatment facilities are protected in their present location since an important
operational element, the outfall line, is coastal-dependent (see policy 5.03). The proposed
project consists of an upgrade (modernization) to the wastewater facilities at the current
protected site, however there will be some relocation of facilities on the site to allow the
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existing facilities to remain functioning while the new facilities are constructed. Inaddition,
the facilities will continue to use the outfall line as an integral element of the facilities thus
firmly establishing the facilities as coastal dependent and securing the WWTP’s right to
continue to be located at 160 Atascadero. The use (a treatment facility) will continue on site
without interruption.

The certified LCP also acknowledges the demands on the coastal area for public works-
related development and the Coastal Act contain numerous general and specific policies
regarding public works-related development. Although the Coastal Act emphasizes the
protection, enhancement, and restoration of coastal resources, it also recognizes that public
works development is necessary for the social and economic well-being of the state.

Section 30260 states: “Coastal-dependent industrial facilities shall be encouraged to locate or
expand within existing sites and shall be permitted reasonable long term growth where
consistent with this division. However, where new or expanded coastal-dependent industrial
facilities cannot feasibly be accommodated consistent with other policies of this division, they
may nonetheless be permitted in accordance with the section and sections 30261 and 30262 if
(1) alternative locations are infeasible or more environmentally damaging; (2) to do otherwise
would adversely affect the public welfare, and (3) adverse environmental effects are mitigated
to the maximum extent feasible.” This Section of the Coastal Act allows special consideration
for industrial development that many not be consistent with other Coastal Act policies, yet
may be necessary to provide for the public welfare. The proposed project site is a grouping
of many small parcels and includes the wastewater facilities, the City of Morro Bay’s
corporation yard and a cement plant. As stated in the LCP long term plans for the
Wastewater Treatment Plant has always included upgrades and expansions. Policies within
the LCP protect the overall site for this coastal dependent use encouraging it to upgrade or
expand on the existing site to facilitate reasonable long term viability. It is clear that the
proposed project (an upgrade of the Wastewater Treatment Plant at it protected site location)
is consistent with the LCP

There are also two policies (policy 5.03 & 5.04) contained within the LCP which reinforce
that the location of the upgraded wastewater treatment facilities is consistent with the LCP.

Policy 5.03 states: The Morro Bay Wastewater Treatment facilities shall be protected in their
present location since an important operational element, the outfall line, is coastal-
dependent.

Coastal Act requires reserving areas for the WWTP per 30412.d

Policy 5.4 states: In the areas designated for industrial land uses, coastal-dependent uses
shall have priority over non-coastal-dependent uses.

The City of Morro Bay has policies which mirror the policies contained within the LCP.
They are as follows:



General Plan Program LU-39.3: The Morro Bay Wastewater Treatment facilities shall be
protected in their present location since an important operational element, the outfall line, is
coastal-dependent. As stated above this policy as well as those contained in the LCP refer to
the facilities as a land use, they do not specifically state the existing plant. Other coastal
policies substantiate that the intent of protecting the facilities as a Coastal Dependent Use
would allow for the potential expansion or upgrading of facilities to ensure that the site
would be viable in the long run.

General Plan program LU-39.4: In the areas designated for industrial land uses, Coastal-
dependent uses shall have priority over non-coastal-dependent uses.

General Plan Program LU-81.1: The City will continue a program of providing wastewater
treatment facilities to accommodate the build-out population of 12,195, determined to be the
build out figure in Coastal Development Permit NO. 406-01, which permits further expansion
of the wastewater treatment facilities to 2.4 mgd. The certified LCP contains information
regarding the sizing of the Wastewater Treatment plant and the community’s future needs.
The sizing of the plant contained within this document assumes that the plant would continue
with the same technologies as those that the plant was operating under in 1988 and the same
consumer patterns as the population had in 1988. Today just over twenty years later three
issues have had a significant effect on the amount of plant capacity necessary to meet
demand. Since 1988, there have been improvements to technology resulting in improved
wastewater processing, the Morro Bay consumer has embraced conservation, and finally the
community growth has not kept up with population projections contained in the LCP.

Typically, the capacity of a wastewater treatment plant is upgraded incrementally, often in 20
year increments, to meet demand for the projected growth of that time frame. The proposed
plant upgrade was sized to accommodate the growth that is projected to occur within a time
frame ending in 2030. This timeframe is consistent with what is estimated to be the life span
of this upgrade. The population accommodated by this plant upgrade did not consider total
community build out of 13,500 as projected in the LCP but instead utilized the projected
population growth for 2030 as provided by the San Luis Obispo Council of Governments of
between 11,910 and 12,610. In addition, the City’s population is constrained by Measure F,
which limits the City’s overall population to 12,200. Increases to this figure would require a
vote of the people. As such a WWTP design capacity based on a population of 12,500 for
Morro Bay is appropriate. The Estero Area Plan which governs Cayucos calls for a full
build-out of Cayucos by 2022 with a population of 4,765. The proposed project assumes a
population of 5,730 in Cayucos by the year 2030. As with any public facility there is a
balancing act that must occur between providing sufficient resources for projected growth
and over sizing facilities for growth that is far into the future. Over sizing facilities can be
growth inducing and costly as the additional cost associated with the increased capacity are
realized. So the sizing of the plant as proposed is consistent with the LCP as it provides the
necessary capacity for orderly and well-planned growth consistent with the policies in the
LCP, Measure F and the growth trends projected by the regional planning agency.



California Coastal Commission Issues:

The Commission submitted electronically their response to the Draft EIR on November 12,
2010. Their correspondence while stating their general support of the proposed project based
on the beneficial effects to the water quality in Estero Bay, that it bring into compliance the
Cayucos Sanitary District with its National Pollutant Discharge Elimination System Phase 11
permit and providing an avenue to address other public utility constraints related to water
supplies in the area, they did have a number of issues with both the EIR and the project.

An overview of the these issues follows:

1. The District’s proposed preferred site location appears to be inappropriate for the
development proposed. The concept of locating major public works infrastructure in an area
that is subject to multiple significant hazards is not consistent with the hazards policies of the
LCP. Further, the location is directly adjacent to the shoreline in a visually sensitive area
where such objectives, and lead to adverse public viewshed impacts. Finally, the area has
significant archaeological resources that, as required by the LCP, must be avoided. All of
these impacts could be avoided or minimized by moving the project to an alternative location.

2. The proposal to reduce the capacity of the new WWTP is not consistent with LCP policies
requiring infrastructure to accommodate future growth that is planned for in the LCP.

3. The proposal does not include a plan for water reclamation that meets the expectation of
the City of Morro Bay LCP, the San Luis Obispo County LCP, or recent actions of the
Commission including in its recent approval of the Los Osos Wastewater Project. Under the
current proposal, the new WWTP would produce a large quantity of highly treated
wastewater, and the vast majority of it would be disposed of through the ocean outfall.

The City of Morro Bay has relied on policies contained within the Coastal Act, The City’s
Local Coastal Land Use Plan, The City’s General Plan as well as the City of Morro Bay
Zoning Ordinance when choosing to move forward with the plant’s upgrade at the 160
Atascadero Road site. Both the City’s General Plan and its Local Coastal Land Use Plan
designate the 160 Atascadero Road site as an Industrial site and identify the Morro Bay
wastewater treatment facilities as a land use protected at this site because an important
operational element, the outfall line, is coastal-dependent. As we know these documents are
intended to provide a future vision for the City and guide growth and development. They are
comprehensive documents that provide goals, objectives, policies and programs all guide for
the City’s long-term development. At the very core of the document are the Land Use
designations and the map which indicates where these land uses are to occur. These certified
documents establish that a wastewater facility is an intended use at this site and goes on
further to state it is protected. The issues mentioned above, public view shed, archaeological
resources and hazard policies were all known at the time the California Coastal Commission
certified these documents and yet they certified the documents protecting the wastewater land
use at this site. To suggest that reliance of the land use designations and protections provided
for within these documents are now invalid is very concerning. If there were statewide
policies adopted which invalidated wastewater treatment facilities and their associate outfall
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element as coastal dependent uses then it would supersede our documents but that is not the
case. There are examples of recently approved wastewater facilities with major upgrades
such as what is proposed here in Morro Bay. These would include the one for the Cities of
Goleta and Pismo Beach that were permitted in close proximity to the coast. The inability to
rely on the land use designations contained within these documents creates a city without any
long-term development policies upon which the citizenry can move forward with
development proposals and places development of any kind it a situation where there are no
known perimeters for development within their community.

The Coastal Commission letter indicates that this is not an upgrade to facilities but a new
plant and therefore must be analyzed in relationship to the LCP and the Coastal Act as a new
plant capable of being located anywhere. While it is true that majority of the existing
treatment plant will be retired is somewhat of a shortsighted view to then assume for purposes
of review that the site is vacant. There are two major components to provide wastewater
services to a community. The first is the treatment plant and the second is the wastewater
collection facilities. Since the incorporation of the city the long term planning documents
including subsequent facility master plans have shown the treatment facilities at 160
Atascadero site. Over the last 50+ years the collection facilities have all be designed to
convey the City’s and District’s wastewater to this location. To suggest that this
modernization or upgrade of the facilities is an opportunity to redesign a City’s entire
wastewater facilities including its collection system is a bit far reaching. In addition, under
the proposed project scenario there will be no termination of the land use at this site. The
existing facilities will continue to provide service to the district while the new facilities are
being constructed and only when the new facilities are up and running will the majority of the
older antiquated facilities will be retired. The intent of the project was to modernize the plant
facilities including compliance with the secondary treatment standards contained in 40 CFR
Part 133, phase out the need for a 301(h) modified discharge permit, minimize flooding
impacts onsite at the WWTP and adjoining properties, and accommodate future installation of
reclamation capabilities to meet Title 22 requirements for disinfected tertiary recycled water
for unrestricted use and compliance with “Settlement Agreement for Issuance of Permits to
and Upgrade of Morro Bay Cayucos Wastewater Treatment Plant”. It was the decision of the
district that the most cost effective way to modernize the plant while continuing to provide
reliable service to its community was to continue to use the existing facilities while
constructing the new modern facilities onsite.

It should be pointed out that if the site is determined to be unsuitable for any development
associated with a “new” wastewater treatment facility due to the hazards identified in CCC’s
letter, it would prohibit the construction of a lift station for the same reasons, a lift station
which would be required to utilize the existing collection system if the plant were forced to be
relocated. Assuch, it would result in project consisting of both a new treatment plant and all
new collection facilities with the elimination of the outfall element. In other words, a much
more comprehensive project resulting in increased costs to the community far beyond those
associated with the current project.

The certified LCP contains information regarding the sizing of the Wastewater Treatment
8



Plant and the community’s future needs. The sizing of the plant contained within this
document assumes that the plant would continue with the same technologies as those that the
plant was operating under in 1988 and the same consumer patterns as the population had in
1988. Today just over twenty years later three issues have had a significant effect on the
amount of plant capacity necessary to meet demand. Since 1988, there have been
improvements to technology resulting in improved wastewater processing, the Morro Bay
consumer has embraced conservation, and finally the community growth has not kept up with
population projections contained in the LCP.

Typically, the capacity of a wastewater treatment plant is upgraded incrementally, often in 20
year increments, to meet demand for the projected growth of that time frame. The proposed
plant upgrade was sized to accommodate the growth that is projected to occur within a time
frame ending in 2030. This timeframe is consistent with what is estimated to be the life span
of this upgrade. The population accommodated by this plant upgrade did not consider total
community build out of 13,500 as projected in the LCP but instead utilized the projected
population growth for 2030 as provided by the San Luis Obispo Council of Governments of
between 11,910 and 12,610. In addition, the City’s population is constrained by Measure F,
which limits the City’s overall population to 12,200. Increases to this figure would require a
vote of the people. As such a WWTP design capacity based on a population of 12,500 for
Morro Bay is appropriate. The Estero Area Plan which governs Cayucos calls for a full build-
out of Cayucos by 2022 with a population of 4,765. The proposed project assumes a
population of 5,730 in Cayucos by the year 2030. As with any public facility there is a
balancing act that must occur between providing sufficient resources for projected growth and
over sizing facilities for growth that is far into the future. Over sizing facilities can be growth
inducing and costly as the additional cost associated with the increased capacity are realized.
So the sizing of the plant as proposed is consistent with the LCP as it provides the necessary
capacity for orderly and well-planned growth consistent with the policies in the LCP,
Measure F and the growth trends projected by the regional planning agency.

In response to the CCC point regarding the City’s plan for water reclamation as identified in
the City of Morro Bay’s LCP and those within the San Luis Obispo County LCP, the project
is not in conflict with these policies. The project as design is the foundation and first steps
toward providing a comprehensive water reclamation system. These first steps, providing
reclaimed water for wash down, landscaping and construction uses is meeting the identified
current demand. The project does include a truck fill station for the public which will allow
the public to put the water treated to 23 to full use. As additional demand is identified the
City and/or the District will pursue development of a full reclaimed water system. The fact
that the City is implementing the process incrementally and only when additional demand is
identified is not in conflict with the LCPs but recognizes that these types of systems are the
way of the future and need to be fluid in their design to accommodate ever changing
regulations and new demands as they emerge.

PLANNING COMMISSION ISSUES:
e There were sufficient alternatives studied. Additional alternatives should be screened
using the following criteria: Flood plain impacts, Cultural resources, visual resources,
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greenhouse gases, accommodation of build out, water reclamation, cogeneration
opportunities, lifecycle costs and economic benefits. The existing site shall be
evaluated with a baseline of zero or as a vacant site.

e The shortened time schedule from 14 years to 8 years.

e The project is not an upgrade of the existing plant but should be viewed as a new
project being proposed on a vacant site.

e The scoping provided for the Environmental Document was insufficient.

e The EIR analysis was insufficient.

e Technical merits of the project including effluent quality discharged through ocean
outfall, water reclamation, building height and whether it can be lowered and the visual
impacts associated with two-story versus a one-story building;

e Theimportance of the Household Hazardous Waste Collection facility program to the
community.

The alternative analysis provided within the EIR document is sufficient analysis as required
under CEQA regulations. There was additional analysis conducted by the district prior to
engaging consultants to perform an EIR on the project site. Since August 2006, the Joint
Powers Agreement (JPA) Board, which is comprised of both the City of Morro Bay (City)
Council and members of the Cayucos Sanitary District (CSD) Board, have been working to
develop a FMP for upgrade of the Morro Bay Cayucos Sanitary District (MBCSD) wastewater
treatment plant (WWTP) through the twenty-year planning period. During this time, the JPA
Board has been presented with various technical topics ranging from regulatory requirements
to wastewater and biosolids treatment alternatives, and has consistently provided feedback and
direction. Impacts on the receiving waters, the ratepayers in both communities, and local
sustainability were topics that framed discussion in seven public meetings and other smaller
technical subcommittee meetings. The public meetings were intended to educate the residents
of the local community and JPA Board. The result of this process has been the selection of
tertiary treatment with offsite solids disposal as the preferred project for upgrade of the
WWTP. The decisions made by the JPA Board have supported local sustainability by
positioning the community for future water reuse, from this project. Other sites where not
pursued due to the additional costs and the fact that the General Plan and the Local Coastal
Plan protected this site for a wastewater treatment use.

In response to the Planning Commission desire to analyze the existing site as if it were a
vacant site, this is in conflict with the rights afforded to projects under CEQA. Pursuant to
Section 15125 the baseline shall be established under the environmental setting portion of the
EIR which describes the physical environmental conditions as they exist at the time the Notice
of Preparation is published.

The time schedule is part of a settlement agreement and not subject to modification without
buy in from all parties.

The project is an upgrade or modernization of treatment facilities. The use, wastewater
treatment facilities, is currently on site and will remain in use continually throughout the
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process. There will be new structures and processing equipment built on the site as part of the
modernization but the use remains the same.

The scoping provided for the Morro Bay Cayucos Sanitary District Wastewater Treatment
Plant EIR met all legal requirements under the California Environmental Quality Act.

No details were provided on the inadequacy of the analysis except under the alternatives
analysis, please see response above.

Plant processes are a function of the engineered design, existing regulations and our Water
Board permit and are not elements reviewed by the Planning Commission except on how these
elements may affect the environment.

The hazardous materials facility is operated by a separate entity, relocation of their facility is at
their discretion.

ENVIRONMENTAL DETERMINATION:

Section 15151 of the CEQA guidelines provides standards for the adequacy of an EIR: It
states: An EIR should be prepared with a sufficient degree of analysis to provide decision
makers with information which enables them to make a decision which intelligently takes
account of environmental consequences. An evaluation of the environmental effects of a
proposed project need not be exhaustive, but the sufficiency of an EIR is to be reviewed in
light of what is reasonably feasible. Disagreement among experts does not make an EIR
inadequate, but the EIR should summarize the main point of disagreement among the experts.
The courts have looked not for perfection but for adequacy, completeness, and a good faith
effort at full disclosure.

The City of Morro Bay as the Lead Agency has prepared a Draft Environmental Impact Report
(Draft EIR) to provide the public and trustee agencies with information about the potential
effects on the local and regional environment associated with the Morro Bay-Cayucos
Wastewater Treatment Plant Upgrade (WWTP Upgrade Project or proposed project).

The Draft EIR has been prepared in compliance with the California Environmental Quality Act
(CEQA) of 1970 (as amended), codified at California Public Resources Code Sections 21000
et. seq., the Guidelines for California Environmental Quality Act (CEQA Guidelines) in the
Code of Regulations, Title 14, Chapter 3, Sections 15000 et. seq., and CEQA-Plus
requirements of the State Water Resources Control Board (SWRCB). The proposed project
would be implemented in conjunction with the Cayucos Sanitary District (CSD), which shall
serve as a Responsible Agency under CEQA.

The Draft EIR describes the proposed project and the existing environmental setting, identifies
short-term, long-term, and cumulative environmental impacts, identifies mitigation measures
for impacts found to be significant, and provides an analysis of project alternatives. The
environmental baseline for determining potential impacts is the date the NOP for the proposed
project is published (CEQA Guidelines, Section 15125(a), in this case October 13, 2009.
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Significance criteria have been developed for each environmental resource analyzed in Draft
EIR. Impacts are categorized as follows:

Significant and Unavoidable: mitigation might be recommended but impacts are still
significant;

Less than Significant with Mitigation: potentially significant impact but mitigated to
a less-than-significant level;

Less than Significant: mitigation is not required under CEQA but may be
recommended; or

No Impact.

The level of significance for each impact was determined using significance criteria
(thresholds) developed for each category of impacts; significant impacts are those adverse
environmental impacts that meet or exceed the significance thresholds; less-than-significant
impacts would not exceed the thresholds. The EIR contains a table which identifies the
measures that will be implemented to avoid, minimize, or otherwise reduce significant impacts
to a less-than-significant level. The EIR concluded that there were no impacts to any
environmental resource which could not be mitigated to a level of Less than Significant with
Mitigation.

In addition to the requirements contained under the State CEQA regulations, the City also has
their own CEQA guidelines. The City’s Local CEQA guidelines (Resolution number 25-81)
contains the regulations under which the decision making body shall review an Environmental
Impact Report (EIR). The following is a brief overview of these regulations:

If the Planning Commission finds that the EIR is adequate and complete, the Planning
Commission shall then determine, on the basis of the EIR, the facts presented and these
guidelines whether or not, in light of the effects of the project, the project should be:

A) Approved

B) Denied

C) Whether or not alternatives or mitigation conditions should be required to mitigate
adverse environmental effects.

Findings: No city agency shall approve or carry out a project for which an
Environmental Impact Report has been completed which identifies one or more
significant effects of the project unless the body agency makes one or more of the
following written findings for each of those significant effects, accompanied by a
statement of the facts supporting each finding.

1) Changes or alterations have been required in, or incorporated into, the project which

mitigate or avoid the significant environmental effects thereof as identifies in the final
EIR.
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2) Such changes or alterations are within the responsibility and jurisdiction of another
public agency and not the City of Morro Bay. Such changes have been adopted by
such other agency or can and should be adopted by such other agency.

3) Specific economic, social, or other considerations make infeasible the mitigation
measures or project alternative identified in the final EIR

4) The findings required by subsection (a) shall be supported by substantial evidence in
the record.

5) The finding number 2 shall not be made if the City agency making the finding has
concurrent jurisdiction with another public agency to deal with identified feasible
mitigation measures or alternatives.

The EIR is an attachment to this report and due to the lengthy analysis contained in the
document is not repeated here in the staff report but is incorporated into this report by
reference.

PROJECT FEATURES:
Please refer to the attached Planning Commission staff report for the analysis on project
features.

CONCLUSION:

Based on the information contained in this report and all documents referenced within
including the Morro Bay Cayucos Sanitary District Wastewater Treatment Plant EIR staff
recommends that the City Council approve Resolution Number 07-11 adopting the findings of
fact to allow certification of the EIR, Certify the EIR, approve Resolution Number 08-11
adopting the findings of approval for the Coastal Development Permit and Conditional Use
Permit and finally conditionally approve Coastal Development Permit CP0-339 and
Conditional Use Permit UP0-307.

ATTACHMENTS:

Attachment 1 — Planning Commission Staff Report with exhibits dated December 20, 2010

Attachment 2 — Draft Planning Commission Meeting Synopsis Minutes for December 20,
2010

Attachment 3 — Finding of Fact, MBCSD Wastewater Treatment Plant Upgrade Project,
dated January 2011

Attachment 4 — Mitigation Monitoring and Reporting Program, MBCSD Wastewater
Treatment Plant Upgrade Final Environmental Impact Report, dated January
2011

Attachment 5 — Appeal Form date stamped December 22, 2010

Attachment 6 — Plans and Visual Simulations
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AGENDA NO: Supplement to B-2
MEETING DATE: January 11, 2011

Staff Report

TO: City Council DATE: January 6, 2011
FROM: Rob Livick, PE/PLS/Public Services Director

SUBJECT: Appeal of the Planning Commission’s decision to deny certification of the
Morro Bay Cayucos Sanitary District Wastewater Treatment Plant
Environmental Impact Report and denial of the Coastal Development
Permit CP0-339 and Conditional Use Permit UP0-307.

SUMMARY::

On January 6, 2011 the City received the attached correspondence from Roger Briggs the
Executive Director for the California Regional Water Quality Control Board — Central Coast
Region. The letter supports the currently proposed upgrade project and certification of the
Final EIR. The letter also reminds the City and Cayucos Sanitary District of failure to comply
with the time schedule stipulated in the Settlement Agreement has consequences.

ATTACHMENT:
Attachment 1 — Letter Dated January 6, 2011 from the California Regional Water Quality
Control Board — Central Coast Region

Prepared By: _ RL Dept Review:_ RL

City Manager Review:

City Attorney Review:




”|Attachment 1]

Central Coast Region

Q ‘California Regional Water Quality Control Board

Linda S. Adams
Acting Secretary for
Environmenial Protection

895 Aerovista Place, Suite 101, San Luis Obispo, California 93401-7906 Edmund G. Brown Jr.
(805) 549-3147 * Fax (805) 543-0397 Governor
http://www.waterboards.¢a.gov/centralcoast

January 6, 2011

Morro Bay City Council
595 Harbor Street
Morro Bay, CA 93442

Honorable City Council Members:

PENDING ADOPTION OF THE FINAL ENVIRONMENTAL IMPACT REPORT FOR
THE UPGRADE OF THE MORRO BAY-CAYUCOS WASTEWATER TREATMENT
PLANT, SAN LUIS OBISPO COUNTY

| am writing this letter in support of the proposed wastewater treatment facility upgrade
project and to recommend you certify the December 13, 2010, Final Environmental
Impact Report (FEIR) for the project and approve the proposed conditional use permit
and coastal development permit. The timely completion of the project pursuant to the
time schedule spelled out within the December 4, 2008, Settlement Agreement for
Issuance of Permits to and Upgrade of the Morro Bay-Cayucos Wastewater Treatment
Piant (Settlement Agreement) between the Water Board and the Joint Powers
Agreement Board (JPA) consisting of the City of Morro Bay and Cayucos Sanitary
District is currently dependent on the adoption/certification of the FEIR and
accompanying permits. Failure of the JPA to implement the project pursuant to the
schedule set forth in the Settlement Agreement may subject the JPA to Water Board
enforcement actions, including imposition of monetary liabilities. Moreover, not
approving the project will result in delaying required upgrades to the existing wastewater
treatment facility that will improve the quality of wastewater discharged to Estero Bay
and bring the facility into full compliance with the federal Clean Water Act. The
proposed project also sets the stage for water recycling that will decrease the volume of
wastewater discharged to Estero Bay over time and help provide sustainable water
supplies for the community.

Based on our review of the comments and responses contained within the FEIR, |
would like to provide our perspective on several key issues before you.

Although we cannot specifically comment on the consistency of proposed project with
the Coastal Act or Local Coastal Plan (LCP), we do not consider the proposed project
to be a new development project at a new location, but rather an upgrade to an existing
wastewater treatment facility at an existing site currently designated for that use. This

California Environmental Protection Agency
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Honorable City Council Members -2- ) January 6, 2011

is consistent with our facility permitting activities and oversight of numerous facility
upgrade projects. This appears to be the first case within our Region in which various
permitting authorities are claiming a wastewater treatment facility upgrade project is a
new development project. Using this argument to leverage an alternative project
location could result in the project either being stillborn or the increased expenditure of
public monies to evaluate, design, permit, build, and operate a new facility at a different
location that will likely result in additional and potentially significant and ongoing impacts
to public resources above those which have been identified for the proposed project at
the existing facility location. The proposed upgrade project is designed to mitigate or
completely eliminate various impacts associated with the existing facility and should
therefore be considered the environmentally preferred alternative.

Questions and concerns have arisen regarding the proposed facility upgrade design
flows (i.e., treatment capacity), which are less than the existing facility'design capacity
and prOJected buildout wastewater flows specified within the Estero Area Plan and LCP.
Although we agree that the response to comments contained withiri the FEIR
sufficiently addresses this issue (see response to COASTAL-15 on page 10-25), we
would like to provide some additional context. General planning documents are useful
in estimating buildout wastewater flow conditions, but should not'be. relied on as the
sole basis for determining appropriate design capacity. This is particularly trie when
more detailed analyses are available such as those which are contained within the
Morro Bay 'Cayucos Sanitary District Wastewater Treatment Plant Facility'Master Plan
(FMP). The'proposed design flows specified within the FEIR as supported by the FMP
provide sufficient éxcess capacity above existing wastewater flows as documented
within discharger monitoring reports submitted to our agency. As noted in‘the FEIR, it
is also customary to size wastewater treatment facilities'based on the projected buildout
flows at the time the facility is expected to reach its useful life and not total projected
buildout flows. Furthermore, it should be noted that oversizing wastewater treatment
facilities is not only cost prohibitive from both a construction and
operational/maintenance standpoint, but can also result in operational problems leading
to inconsistent or diminished effluent quality. -

In May 2007 the Morro Bay City Council and Cayucos Sanitary District Board of
Directors both unanimously approved, independently of each other, an upgrade of the
facility to achieve tertiary treatment standards. However, the Settlement Agreement
only requires the JPA to upgrade the facility to full secondary treatment in compliance
with the Clean Water Act. Consequently, the proposed project goes above and beyond
the Settlement Agreement by proposing an upgrade capable of treating 100 percent of
the effluent to Clean Water Act secondary treatment standards plus tertiary filtration to
initially achieve Title 22 Water Recycling Criteria for “disinfected secondary-23 recycled
water” for up to 1.5 million gallons per day (mgd). The proposed tertiary filtration
provides additional treatment beyond secondary standards that will result in an initial
limited diversion of wastewater for reuse/reclamation via end uses that are immediately
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available based on existing demand, allow for increased reuse of up to 1.5 mgd of
recycled water, and allow for the future expansion/upgrade of tertiary treatment facilities
as new end uses are identified and implemented. The proposed project is forward
thinking with regard to water recycling given significant end uses for recycled water
have yet to be identified and developed within the area and it clearly sets the stage for
the development and implementation of a recycled water master plan. The proposed
project is therefore in alignment with the statewide water recycling and conservation
goals set forth within the State Water Resources Control Board Recycled Water Policy
(Resolution No. 2009-0011) and California’s 20x2020 Water Conservation Plan. Given
the tertiary filtration portion of the project is not required pursuant the Settlement
Agreement or any other existing statutes, we are concerned that a protracted stalemate
over the approval of the FEIR or required permits based on potentially unreasonabie or
unrealistic conditions could result in a JPA decision to scrap the proposed project and
‘implement only the minimum upgrades required to comply with the Settlement
Agreement and the Clean Water Act. This w/ould be a significant loss to the local
commuinity in improving water supply sustainability.

In conclusion, | urge you to approve the FEIR and adopt the permits in an effort to
move this project forward given it will provide significant benefits not only to the
communities of Morro Bay and Cayucos, but also to the surrounding communities and
the environment. Failure to do so may result in a less desirable project and/or potential
Water Board enforcement action pursuant to the Settlement Agreement.

If you have any questions regarding this matter, please contact Matthew Keeling at
(805) 549-3685 or at mkeeling@waterboards.ca.gov, Harvey Packard at (805) 542-
4639.

Sincerely,

Roger W. Briggs ’

Executive Officer

S:\NPDESI\NPDES Facilities\San Luis Obispo Co\Morro Bay-Cayucos WWTP\FEIR Comment
010510.doc
Facility ID 241479
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ATTACHMENT 1

AGENDA TT8M: X7}

ACTION:

CITY OF MORRO BAY
PLANNING COMMISSION

December 20, 2010

FILE NUMBERS/ADDRESS
Coastal Development Permit (CP0-339)

and Conditional Use Permit (UP0-307)

LEGAL DESCRIPTION (S)
Being a portion of Block 28 of the Afascadero Beach

Subdivision in the City of Morro Bay, Connty of
San Luis Obispo State of California, According to a
Map Filed in Book 2 at Page 15 of Maps, on

July 2, 1917 in the Office of the County Recorder

APN/ADDRESS
APN-066-332-32, 33 & 34, 160 Atascadero

APPLICANT
City of Motro Bay/Cayucos Sanitary District

Vicinity Map

ATTACHMENTS
1. Findings, Exhibit A
2. Conditions, Exhibit B
3. Graphics/Plan Reductions, Exhibit C
4, Chrouology of Major Milestones in WWTP Upgrade Project and Settlement Agreement,
Exhibit D
Environmental Impact Report, Exhibit B
Plans, Exhibit F
Correspondence from the Cayucos Sanitary District, Exhibit G

N&e

STAFI RECOMMENDATION

That the Planning Commission forward a favorable recommendation to the City Council to
Certify the EIR and conditionally approve Coastal Development Permit (CP0-339) and
Conditional Use Petmit (UP0-307) by adopting a motion including the following action(s):

A, That the Planning Commission forward a favorable recommendation to the City Couneil
via resolntion munber 01-10 to adopt the Findings included as Exhibit “A” including
those pertaining to the completeness and adequacy of the Environmental Impact Report
prepated for the project pursnant to the California Environmental Quality Act (CEQA);

B. That the Planning Comnission forward a favorable recommendation to the City Council
to conditionally approve Conditional Use Permit (CP0-339) and Coastal Development
Permit (UP0-307), subject 1o the Conditions included as Exhibit “B” and the site
development plans, on file with the Public Services Departiment date stamped November
10, 2010,




PROJECT SUMMARY

The applicant is requesting approval of Conditional Use Permit and Coastal Development Perimit
for the Morro Bay-Cayucos Wastewater Treatment Plant (WWTP) Upgrade Project. The project
will upgrade all onsite facilities. The plant will be constructed to provide full secondary
treatment for all effluent discharged through its ocean outfall and to provide tertiary filtration
capacity equivalent to a PSDWE of 1.5 mgd, The tertiary filtered effluent wonld meet Title 22
standards for disinfected secondary-23 recycled water and as such could be used for limited
beneficial uses. The project inclndes construction of facilities inchiding but not limited to
buildings, circulation, hardscape and landscaping. Once the upgraded wastewater treatment
facilities are complete the existing wastewater treatment facilities will be demolished. The
project includes an Environmental Impact Report which identified various concerns associated
with the project; however the EIR does not identify any potentially significant impacts which
cannot be mitigated to a less than significant level.

PROJECT OBJLECTIVES
The objectives of the proposed project are as follows:
¢ Comply with the secondaty treatient standards contained in 40 CER Part 133;
e Phase out the need for a 301(h) modified discharge permit;
¢ Minimize flooding impacts onsite at the WWTP and adjoining properties; and
¢ Accommodate future installation of reclamation capability to meet Title 22
requirements for disinfected tertiavy recycled water for unrestricted use,
o Compliance with “Settlement Agreement for Issuance of Permits to and Upgrade
of Morro Bay Cayucos Wastewater Treatment Plant” and be fully operational by
March 31, 2014, '

ENVIRONMENTAL DETERMINATION

Section 15151 of tlie CEQA guidelines provides standards for the adequacy of an EIR; It states:
An EIR should be prepared with a sufficient degree of analysis to provide decision makers with
information whicli enables them to make a decision which intelligently takes account of
envitonnental consequences, An evaluation of the environmental effects of a proposed project
need not be exhaustive, but the sufficiency of an EIR is to be reviewed in light of what is
reasonably feasible. Disagreement among expetrts does not make an EIR inadequate, but the EIR
should summatize the main point of disagreement among the experts. The contts have looked
not for perfection but for adequacy, completeness, and a good faith effort at full disclosure.

The City of Morro Bay as the Lead Agency has prepared a Draft Environmental Impact Report
(Draft EIR) to provide the public and trustee agencies with information about the potential
effects on the local and regional environment associated with the Morro Bay-Cayucos
Wastewater Treatment Plant Upgrade (WWTP Upgrade Project or proposed project).

The Draft EIR has been prepared in compliance with the California Environmental Quality Act
(CEQA) of 1970 (as amended), codified at California Public Resources Code Sections 21000 et.
seq., the Guidelines for California Environmental Quality Act (CEQA Gnuidelines) in the Code of
Regulations, Title 14, Chapter 3, Sections 15000 et. seq., and CEQA-Plus requirements of the
State Watcr Resources Control Board (SWRCB). The proposed project would be implemented in

" conjunction with the Cayucos Sanitary District (CSD), which shall serve as a Responsible
Agency under CEQA.

The Draft EIR describes the proposed project and the existing environmental setting, identifies

short-term, long-term, and cumulative environmental impacts, identifies mitigation measwres for
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impacts found to be significant, and provides an analysis of project alternatives. The
environmental baseline for determining potential impacts is the date the NOP for the proposed
project is published (CEQA Guidelines, Section 15125(a), in this case October 13, 2009,

Significance criteria have been developed for cach environmental resource analyzed in Draft
EIR. Impacts are categorized as follows:

Significant and Unavoidable: mitigation might be recommended but impacts are still
significant;

Less than Significant with Mitigation: potentially significaut impact but mitigated to a
less-than-significant level;

Liess than Significant: mitigation is not required under CEQA but may be recommended,;
or

No Impact.

The level of significance for each impact was determined using significance criteria (thresholds)
developed for cach category of impacts; significant impacts ave those adverse environmental
impacts that meet or exceed the significance thresholds; less-than-significant impacts would not
exceed the thresholds, The EIR contains a table which identifies the measures that will be
implemented to avoid, minimize, or otherwise rechice significant impacts to a less-than-
significant level. The BIR concluded that there were no impacts to any environmental resource
which conld not be mitigated to a level of Less than Significant with Mitigation,

In addition to the requirements contained under the State CEQA regulations, the City also has
their own CEQA guidelines, The City’s Local CEQA guidelines (Resolution nmumber 25-81)
contains the regulations under which the decision making body shall review an Environmental
Timpact Report (BIR), The following is a brief overview of these regulations:

" If the Planning Commission finds that the EIR is adequate and complete, the Plarming
Comrmission shall then determine, on the basis of the EIR, the facts presented and these
guidelines whether or not, in light of the effects of the project, the project should be:

A) Approved

B) Denied

C) Whether or not alternatives or mitigation conditions should be required to mitigate
adverse environmental effects,

Findings: No city agency shall approve or carry out a project for which an
Environmental Impact Report has been completed which identifies one or more
significant effects of the project nnless the body agency makes one or more of the
following written findings for each of those significant effects, accompanied by a
statement of the facts supporting each finding,

1) Changes or alterations have been required in, or incorporated into, the project which
mitigate or avoid the significant environmental effects thereof as identifies in the final
EIR.

2) Such changes or alterations are within the responsibility and jurisdiction of another
public agency and not the City of Morro Bay, Such changes have been adopted by such
other agency or can and should be adopted by such other agency.




3) Specific economic, social, or other considerations make infeasible the mitigation
measutes or project alternative identified in the final EIR

4) The findings required by subsection (a) shall be supported by substantial evidence in
the record,

5) The finding number 2 shall not be made if the City agency making the finding has
concurrent jurisdiction with another public agency to deal with identified feasible
mitigation measures ot alternatives,

The EIR is an attachmeni to this report and due to the lengthy analysis contained int the document
is not repeated here in the staff report but is incorporated into this report by reference.,

BACKGROUND

The WWTP is operated under a National Pollutant Discharge Elimination System (NPDES)
Permit (No. CA0047881) issued by the US Environmental Protection Agency (USEPA) and the
Central Coast Regional Water Quality Control Board (RWQCB), The current NPDES permit
allows for the discharge of a blend of primary and secondary treated effluent to the ocean
through the existing 27-inch diameter outfall pipeline. This discharge is in accordance with
Section 301(h) of the federal Clean Water Act that modifies the requirement for full secondary
treatment in certain casos, MBCSD) has made a commitment {o the Central Coast RWQCB to
phase out the need for the 301(h) modified discharge permit by upgrading the WWTP to at lcast
full secondary treatment by March 2014, See exhibit D for a summary of the project history.
The proposed project would construct facilities to provide full secondary treatment for all
effluent discharged through its ocean outfall and to provide enhanced treatment with tertiary
filtration capacity equivalent to the PSDWF of 1.5 mgd,

COASTAL ACT REGULATIONS REGARDING THE REVIEW OF WASTIL WATER
TREATMENT FACILITIES

Section 30412 of the Coastal Act pertains to the Wastewater Treatment Facilities and sections C
1, 2 and 3 specifically set down perimeters that the Coastal Commission can review,

Section 30412, C. 1, 2, and 3 states: Any development within the coastal zone or outside the
coastal zone which provides service to any area within the coastal zone that constitutes a
treatment work shall be review by the connnission and any permit it issues, if any, shall be
determinative only with respect to the following aspects of the development:

(1) The siting and visual appearance of treatiment works within the coastal zone

(2) The geographic limits of service areas within the coastal zone which are to be served by
particular treatment works and the timing of the use of capacity of treatment works for those
service areas to allow for phasing of development and use of facilities consistent with this
division.

(3) Development projects which determine the sizing of treatment works for providing service
within the coastal zone,




CONSISTENCY WITH THE LOCAIL COASTAL PROGRAM

For the proposed project to be approved, findings must be made that the project is consistent
with applieable goals, objectives and policies of the Local Coastal program (as defined above to
include the General Plan, the Local Coastal Plan and the implementing zoning regnlations), In
staff’s opinion the proposed project is consistent with the varions applicable goals, objectives
and policies of the LCP, Below are applicable policies, programs, and objectives that relate to
this project.

The Coastal Act establishes a framework for resolving conflicts among competing uses for
limited coastal lands, There are policies which spell out the priority of uses. ‘The Coastal Act
places as its highest priority the preservation and protection of natnral resources including
environmentally sensitive habitat areas and prime agricultural lands. On lands not suited for
agricultural use, coastal-dependent development, a use which requires a sife adjacent to or on the
sea to function, has the highest priority. The adopted LCP designates the subject site as an area
for coastal dependent development (policy 5.03).

In addition to the overall priority status given to coastal-dependent development there are also
specific sections coutained within-the LCP pertaining to industrial development.

Section 30250(a) states; New residential, commercial or industrial development, except as
otherwise provided in this division, shall be located within, contiguous with, or in close
proximity to, existing developed areas able to accommodate it, or where such areas are not able
to accommodatc it, in other areas with adequate public services and where it will not have
significant adverse effects, either individually or camulatively, on coastal resources. In addition,
land division, other than leases for agricultural uses, outside existing developed areas shall be
permitted only where 50 percent of the usable parcels in the area have been developed and the
created parcels would be no smaller than the average size of surronnding parcels. The proposed
project is in compliance with this section as the proposal is to upgrade facilities at the existing
site which is within the core of the city with adequate access.

Section 30250(b) where feasible, new hazardous industrial development shall be located away
from existing developed areas, The upgrade of the WWTP is not new development but instead is
a project whose objectives are fo huprove the praocessing of the City’s wastewater by
constructing new facilities and implementing new processes to accomplish this objective.
Therefore the project is not In conflict with this policy.

The LCP establishes two industrial land use categories; General Indnstry and Coastal-Dependent
Indusirial Land use. The Coastal-Dependent land use category was specially created to address
the industrial land uses which are given priority by the Coastal Act of 1976 for location adjacent
to the coastline, such as thermal power plants, seawater intake structures, discharge structure
tanker support facilities and other similar nses which must be located on or adjacent to the sea in
order to function. The LCP further states that the City of Morro Bay’s wastewater treatment
facilities are protected in their present location since au important operational element, the outfall
line, is coastal-dependent (see policy 5.03). The proposed profect consists of an upgrade fo the
wastewater facilities af the current profected site, however there will be some relocation of
Jactlitles on the site to allow the existing facilifies to remain fimctioning while the new facilities
are constructed, In addition, the facilities will continue to nse the onffall line as an integral
element of the facilities thus firmly establishing the factlities as coastal dependent and securing
the WIWTP's right to continie to be located at 160 Atascadero.




The cettified LCP also acknowledges the demands on the coastal area for public works-related
development and the Coastal Act contain numerous general and specific policies regarding
public works-related development. Although the Coastal Act emphasizes the protection,
enhancement, and restoration of coastal resources, it also recognizes that public works
development is necessary for the social and economic well-being of the state.

Section 30260 states: “Coastal-dependent industrial facilities shall be encouraged to locate or
expand within existing sites and shall be peritted reasonable long ferim growth where consistent
with this division, However, where new or expanded coastal-dependent industrial facilities
cannot feasibly be accommodated consistent with other policies of this division, they may
nonetheless be permitted in accordance with the section and sections 30261 and 30262 if (1)
alternative locations are infeasible or more environmentally damaging; (2) to do otherwise would
adversely affect the public welfare, and (3) adverse environmental effects are mitigated to the
maximum extent feasible,” This Section of the Coastal Act allows special consideration for
industrial development that many not be consistent with other Coastal Act policies, yet may be
necessary to provide for the public welfare, The proposed project site is a grouping of many
small parcels and includes the wasteswater facilities, the City of Morro Bay’s corporation yard
and a cement plant. As stated in the LCP long term plans for the Wastewater Treatment Plant
has ahvays incliuded upgrades and expansions. Policies within the LCP protect the overall site
Jor this coastal dependent use encouraging it to upgrade or expand on the existing site fo
Jacilitate reasonable long term viability. It is clear that the proposed project (an upgrade of the
Wastewater Treatment Plant at it protected site location) is consistent with the LCP

There are also two policies (policy 5.03 & 5.04) contained within the LCP which reinforce that
the location of the upgraded wastewater treatment facilities is consistent with the LCP.

Policy 5.03 states: The Morro Bay Wastewater Treatinent facilities shall be protected in thelr
present location since an important operational element, the outfall line, is coastal-dependent.

Coastal Act requires reserving areas for the WIWWIP per 30412.d

Policy 5.4 states: In the areas designated for industrial land uses, coastal-dependent uses shall-
have priority over non-coastal-dependent uses.

The City of Morro Bay has policies which mirror the policies contained within the LCP. They
are as follows:

General Plan Program L1U-39.3: The Morro Bay Wastewater Treatment facilities shall be
protected in their present location since an important operational element, the ontfall line, is
coastal-dependent. As stated above this policy as well as those contatied in the LCP refer to the
Sacilities as a land use, they do not specifically state the existing plant. Other coastal policles
substantiate that the intent of protecting the facilities as a Coastal Dependent Use would allow
Jor the potential expansion or upgrading of facilities 1o ensure that the site would be viable in the
long run.

General Plan program I.U-39.4: In the areas designated for industrial land uses, Coastal-
depenclent vses shall have priority over non-coastal-dependent uses.

General Plan Program LU-81.1: The City will continue a progtam of providing wastewater
treatiment facilities to accommodate the build-ont population of 12,195, determined to be the
build out figure in Coastal Development Permit NO, 406-01, which permits further expansion of
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the wastewater treatment facilities to 2.4 ingd, The certified LCP contains information
regarding the sizing of the Wastewaiter Treatment plant and the connmunity’s futtre needs, The
sizing of the plant contained within this document asswumes that the plant would confinue with the
sane technologies as those that the plant was operating under inn 1988 and the samne consimmner
patterns as the population had in 1988, Today just over hwenly years laler three issues have had
a significant effect on the amount of plant capacity necessary to meet demand. Since 1988, there
have been improvements to technology resulting In Improved waste water processing, the Morro
Bay consumer has embraced conservation, and finally the connmnity growth has not kept up
with population profections contalned in the LCP,

Typically, the capaclly of awastewater treatment plant is upgraded incrementally, often In 20
year increments, fo meet demand for the projected growth of that time fiame. The proposed
plant upgrade was sized to acconmmodate the growth that is profected to occur within a time
Jirame ending in 2030. This thnefirame Is consistent with what is estimated to be the life span of
this upgrade. The population accommodated by this plant upgrade did not consider total
conmunity build out of 13,500 as projected in the LCP but instead utllized the projected
population growth for 2030 as provided by the San Luis Oblspo Council of Governments of
between 11,910 and 12,610. In addition, the City’s population Is constrained by Measure F,
which iimits the City’s overall population to 12,200. Increases to this figire would require a
vote of the people, As such a WIWTP deslgn capacity based on a population of 12,500 for Morro
Bay is appropriate. The Estero Area Plan which governs Cayucos calls for a full build-ont of
Cayucos by 2022 with a popudation of 4,765, The proposed project assumes a poprilation of
5,730 in Cayrcos by the year 2030, As with any public facility there is a balancing act that must
occur between providing sufficlent resources for profected growth and over sizing facilities for
growth that is far into the future. Over sizing facilities can be growth inducing and costly as the
additional cost assoclated with the increased capacity are realized, So the sizing of the plant as
proposed is consistent with the LCP as it provides the necessary capacity for orderly and well-
Planned growth consistent with the policies in the LCP, Measure I' and the growtlt trends
projected by the regional planning agency.

SITE CHARACTERISTICS

North: C-VS (PD) Vacant East: C-V8 (PD) Trailer park
South: | M-1 (PD/I), Interim Use of Traiter West: C-~VS (PD) Short term visitor
storage serving trailer pmk & OA-1
(PD) Beach 7 Ocean

Site Atea 5.34 acres
.| Existing Use Waste water Treatinent Plant, City Maintenance Yard & Cement

Plant :

Terrain: The project site is located within the coastal plain and contains a
slope of less than 20 percent,

Vegetation/Wildlife Urbanized site with landscaping

Archaeological The project avea is considered fo have high archaeological

Resources sensitivity.

Access Atascadero Road
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General Plan/Coastal Plan General (Light) Industtial

Land Use Designation

Base Zone District Light Tndustrial (M-1) .

Zoning Ovetlay District Planned Development (PD) & Interim use (I) overlay zone.
Special Treatment Area N/A

Combining District /A

Specific Plan Area N/A

Coastal Zone Yes, within the appeals jurisdiction

PLANNED DEVELOPMENT (PD)

The PD Overlay elevates the level of review for all development to the Planning Commission via
the conditional use permit process. For projects located on public property or on private property
exceeding one (1) acre, the PD Overlay requires a heightened review process involving concept
plans and precise plans and action by both the Planning Commission and City Council. The
proposed project is subject to this procedural requirement because it is over one acre in size and
on public propeity.

The PD Overlay also allows flexibility from strict application of zoning standards, such as
density and setbacks, where a better design or public benefit would result. As stated in Section
17.40,030(A) of the Zoning Ordinance, the purpose of the PD Overlay designation is:

“...1o provide for detailed and substantial analysis of development on parcels which, because of
location, size or public ownership, wartant special review, This Overlay Zone is also intended to
allow for the modification of or exemption from the development standards of the pritnary zone
which would otherwise apply if such sction would result in better design or other public benefit.”

Finally, the site is located in Interim vse (1) overlay zone. This overlay zone is for certain
properties being held for future use, This would not pertain to the majority of the site which will
have permanent uses; it inay pertain to the area of the site which will be left vacant after
deconnnissioning of the existing plant,

PROJECT FEATURES

The Use Permit approval sought by the applicant is a concept plan level approval. Section
17.40.030.F.1 states that the plans subinitted for a conceptual plan shall be general development
plans. The plans subinitted show the overall site layout, the height, conceptual design and
exterior materials of the buildings and visual simulations of the buildings on the site, The
precise plan will contain a specific developnient plan showing precise location and dimensions
of all structures, parking and landscaping. The submittal will also include fully developed
architectural elevations of all structures, signs and fencing including colors and material of
construction. The landscape plan will be submitted that show plant iaterials, type and size, and
engineering plan will be submitted showing site grading, amount of cut and fill including
finished grades and proposed drainage facilities.

Design of the Buildings;

The residuals facility, operations building and the maintenance building are designed with a
consistent architectural theme that is compatible with the project sitc and its surroundings,
Potential exterior treatments include reinforeed concrete, concrete masotry block or a

8




combination of the two materials, Concept designs for the new WWTP facilities are included as
Exhibit C,

Landscaping:

Perimeter landscaping will include trees, bushes or vines to provide a natural screening of the
WWTP from public view. Landscaping within the fence line of the new WWTP will be minimal
to reduce maintenance, :

Parking Spaces & Onsite Circulafion;

The site plan indicates the provision of 15 parking spaces and a new road which provides access
to the new facility, The project is required to provide at least 11 pavking spaces one of which
shall be van accessible. The project has proposed 15 parking spaces with no accessible space, A
condition has been placed on the project fo provide the accessible space.

Publiec Improvements:

No new frontage nnp10vements have been proposed, The site has all frontage improvements
already existing, The project is conditioned to provide minor frontage improvements such as the
planting of street trees and reconstruction of disturbed frontage or damaged improvements.

Sustainable features:
The new WWTP will be designed to incorporate sustainable features such as the following:

o Use of existing site results in a lower environmental disturbance than would occur with
the developiment of a new site.

e Utilization of durable, easy to maintain materials (like concrete block), ensures a long
life for the buildings and reduced environmental impacts of consistent maintenance (i.e.
painting),

e Selection of regional materials that are produced within a relatively close proximity to
the site reduces the amonnt of embodied energy of a product (less environtental
impact from shipping overseas or trucking from across the states).

e Low-emitting materials will ensure that the building occupants are staying healthy and
safe. When possible, all adhesives, sealants, paints, flooring, and composite wood
products would contain low fo no VOC’s,

¢ By controlling indoor chemical and pollutant sources, building oceupant exposure to
potentially hazardous particulates and chemical poliutants can be minimized.

e Daylighting the interior space with glass fransom windows will insure that all occupied
rooms will receive natural light.

o Views will help provide the building occupants a connection to the ontdoors thwough
the introduction of daylight and views to regularly occupied areas of the building,

o Low flow modern fixtures will provide the restrooms and break areas with a water
reduction compared to existing facilities




Design Standards for the M-1 district A

] 25 feet Approximately 300
feet
2| O feet Meets Minimum
N/A N/A
0 feet Meets minimum
standard
1| 90% maximum lot coverage Approximately 40%

+| 30 feet, An increase in height is allowed in the | Maintenance building
‘| M-1 zone for public buildings not to exceed 45 | is 24 feet and the

-| feet upon the securing of a conditional use Operations building

| permit, provided that the front, rear and side is 26 feet above

.| yards shall be increased one foot for each one finished. These are

1| foot by which such building exceeds the height | the only two story

| limit of the district buildings proposed.

-]

11 parking spaces 15 spaces provided
' (total building square
1 van accessible space required footage is 5,210,

parking is 1 per 500
square feet for a total
of 11 spaces)

o Nole; Finish grade is dependent on the processing of a letter of map amendment
through FEMA. Finish grade shall be one foot above the 100 year water surface
elevation, This will add between four and six feet of fill across the site to comply
with the City’s Flood Damage Prevention Regulations (MBMC14.72)

PUBLIC NOTICE

Notice of this item was posted at the site and published in the San Luis Obispo Telegram-
Tribune newspaper on December 10, 2010, and all property owners of record within 300 feet of
the subject site and occupants within 100 feet of the subject site were notified of this evening’s
public heating and invited to voice any concerns on this application,

CONCIUSION

As documented in this staff report the project as proposed and conditioned is in compliance with
the goals and policies of the Local Coastal Plan, General Plan and the Zoning Ordinance.
Therefore staff is recommending that the Planning Commission forward a favorable
recommendation to the City Conneil for both the Coastal Development Permit and the Use
Permit subject to the conditions as stated in Exhibit B and all the mitigations contained in the
EIR.

Report prepared by:  Kathleen Wold, Planning Manager
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RESOLUTION NO. 01-10

A RESOLUTION OF THE PLANNING COMMISSION OF MORRO BAY MAKING THE FINDINGS
FOR A RECOMMENDATION OF APPROVAL TO THE CITY COUNCIL FOR THE
WASTEWATER TREATMENT PLANT PROJECT INCLUDING THE CEQA, CONDITIONAL USE
PERMIT AND COASTAL DEVELOPMENT FINDINGS

THE PLANNING COMMISSION
_City of Morro Bay, California

WHEREAS, on December 20, 2010 the Planning Commission did hold a public hearing, received

public testimony, both wrilten and oral, and after closing [he public hearing fully considered the various issues
sutrounding the case; and :

WHERTAS, public meetings were held on October 4, 2010, October 14, 2010 and October 28, 2010 for
taking public input on the draft IR and .

WHEREAS, the Commission made findings required by the California Environmental Quality Act
(CEQA) and the City of Morro Bay procedures for implementation of CEQA; and

WHERTAS the Planning Commission made findings in Exhibit A required for the approval of a
Coastal Development Pernit and Conditional Use Permit and;

NOW, THEREFORE, BE IT RESOL VLD that the recitations ate true and eorrect and constitute the
finding of the Planning Commission on this matter and:

1, That the Planning Commission hereby recommends certification of the Morro Bay —Cayucos
Wastewater Treatment Plant Upgrade Final Environmental Impact Report dated December 2010

2. That the Planning Commission hereby recommends approval of the Coastal Development Permit and
the Conditional Use Permit for tlie Morro Bay - Cayucos Wastewater Treatment Plant Upgrade Project
subject o the conditions as contained in Exhibit B,

PASSED AND ADOPTED by the Planning Commission of the City of Morro Bay, California, at a
regular meeting held on the 20™ day of December 2010, by the following vote:

AYIS;
NOELS:
ABSENT;:

ABSTAIN:

, Chairperson
ATTEST:

Rob Liviek, Planning Commission Secretary




EXHIBIT A:
FINDINGS

California Envirommental Quallty Act (CEOAYLoeal CEOA Guidelines:

That for purposes of the California Environmental Quality Act, an Environmental Impact Report
(EIR) has been conducted for Wastewater Treatment Plant Project (Use Permit UP0-307 and
Coastal Development Permit (CP0-339). The EIR is adequate and complete and satisties all
CEQA requirements,

Local CEQA guideline findings: No city agency shall approve or carry out a project for which

" an environmental impact report has been completed which identifies one or more significant
effects of the project unless the body agency makes one or more of the following written findings
for ecach of those significant effects, accompanied by a statement of the facts supporting each
finding.

1) Changes or alterations have been required in, or incorporated into, the project which mitigate
or avoid the significant environmental effects thereof as identifies in the final EIR, The EIR
contains mitigations which reduce all environmental inpacts to a level of less than significant,

2) Such changes or alterations are within the responsibility and jurisdiction of another public
agency and not the City of Morro Bay. Snch changes have been adopted by such other agency or
can and should be adopted by such other agency, N/4

3) Specific economie, social, or other consideralions make infeasible the mitigation measures ot
project alternative identified in the final EIR N/A4

4) The findings required by subsection (a) shall be supported by substantial evidence in the
record. The Planning Commission has reviewed the project EIR and finds thal the docuntent is
contplete and adequate,

5) The finding number 2 shall not be made if the City agency making the finding has concurrent -
jurisdiction with another public agency to deal with identified feasible mitigation measures or
alternatives, N/A

Conditional Use & Coastal Development Permit Findings

The Planning Commission finds that the use, a wastewater treatment facility, is an allowable use
in the M~ 1 (Light Industrial) district as it has been determined that the use is similar and
consistent with the General Plan and Local Coastal Plan,

That the project (Wastewater Treatment Plant) is an allowable use within the M-1 Zone District
and is also in accordauce with the ceriified Local Coastal Program and the General Plan for the
City of Morro Bay based on the analysis aud discussion in the attached staff report; and

The establishment, inaintenance, or operation of the use applied for will not be detrimental to the
lealth, safety, morals, comfort and general welfare of the persons residing or working in the
neighborhood of such proposed use as the project is consistent with all applicable zoning and
plan requirements as indicated in the attached staff report; and

11




The use will not be injurious or detrimental to property and improvements in the neighborhood
or the general welfare of the City since the project, as conditioned, will be conducted consistent
with all applicable City regulations, as indicated in the attached staff report.

The Planning Commission finds that the project EIR is adequate and complete and has
determined based on the BIR, the facts presented, the local CEQA guidelines and in light of the
effects of the project that the project should be approved subject to proposed project mitigations
and conditions.
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EXHIBIT B
CONDITIONS OF APPROVAL

STANDARD CONDITIONS

13

This permit is granted for the land described in the staff report dated December 20, 2010
and referenced above for the project depicted on the attached plans labeled “Exhibit ¥,
date stamped November 10, 2010 on file with the Public Services Departiment, as
modified by these conditions of approval, and more specifically described as follows:

An upgrade of all onsite facilities at the Wastewater Treatment Plant. The plant will be
constricted to provide full secondary treatment for all effluent discharged through its
ocean outfall and to provide tertiary filtration capacity equivalent fo a PSDWF of 1.5
mgd. The tertiary filtered effluent would meet Title 22 standards for disinfected
secondary-23 recycled water and as such could be used for limited beneficial uses, The
project includes construction of facilities including but not litnited to huildings,
circulation, hardscape and landscaping, Once the upgraded wastewater treatment
facilities are complete the existing wastewater treatment facilities will be demolished.

. Precise Plan Submittal: A Precise Plan must be submitted to the Planning Commission

within one year from the date of City Couucil approval or approval of the State Coastal
Commission where said plan requires their approval. Without further action, concept
plans shall antomatically become null and void after one year has elapsed,

. Changes: Minor changes to the project description and/or conditions of approval shall be

subject to review and approval by the Director of Public Services. Any changes to this
approved permit determined not to be minor by the Director shall require the filing of an
application for a permit amendiment subject to Planning Cominission review.

. Compliance with the Law: (a} All requirements of any law, ordinance or regulation of

the State of California, City of Morro Bay, and any other governmental entity shall be
complied with in the exercise of this approval (b) This project shall meet all applicable
requirements under the Morro Bay Municipal Code, and shall be consistent with all
programs and policies contained in the certified Coastal Land Use Plan and General Plan
for the City of Motro Bay.

. Hold Harmless: The applicant, as a condition of approval, hereby agrees to defend,

indemnify, and hold havmless the City, its agents, officers, and employees, from any
claim, action, or procceding against the City as a result of the action or inaction by the
City, or from any claim to attack, set aside, void, or annul this approval by the City of the
applicant's project; or applicants failure to comply with conditions of approval, This
condition and agreement shall be binding on all successors and assigns,

. Compliance with Conditions: The applicant’s establislment of the use and/or

development of the subject property constitutes acknowledgement and acceptance of all
Conditions of Approval. Compliance with and execution of all conditions listed here on
shall be required prior to obtaining final building inspeetion clearance. Deviation from
this requirement shall be permitted only by written consent of the Director of Public
Services and/or as authorized by the Planning Commission. Failure to comyply with these
conditions shall render this entitlement, at the discretion of the Director, null and void.
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10.

11.

12.

13,

Continuation of the use without a valid entitlement will constitute a violation of the
Morro Bay Municipal Code and is a misdemeanor.

Acceptance of Conditions; Prior to obtaining a building permit the applicant shall file
with the Director of Public Services written acceptance of the conditions stated herein,

State and County Compliance: Prior to the any final issued for the project the applicant
shall demonstrate compliance with all State and County regulations and provide
documentation to the Public Services Departinent,

Construction Hours: Pursuant to MBMC Section 9.28.030 (1), noise-generating
construction related activities shall be limited to the hours of seven a.imn. to seven p.n., on
weekdays and eight a.m. fo seven p.m. on weekends, unless an exception is granted by
the Director of Public Services pursuant to the terms of this regulation,

Dust Control: Prior to issuance of a grading permit, a method of control to prevent dust,
construction debris, and windblown earth problems shall be subimnitted to and approved
by the Building Official to ensure conformance with the performance standards inctuded
in MBMC Section 17.52.070,

Screening of Equipment/Utility Meters/Fencing: All roof-mounted air conditioning, or
heating equipment, vents, ducts andfor utility meters shall be screened from view from
adjoining public streets in a manner approved by the Divector of Planning and Building.
Prior to building permit issuance, the approved method of screening shall be shown on
the project plans,

Timing of Landscaping: Prior to issuance of a final Certificate of Occupancy, all
required plantings, groundcover and irrigation systems shall be in place to the satisfaction
of the Director of Planning & Building, The landscape consultant shall provide a
watering schedule and ceitify that all plantings and irrigation systems have been installed
pursuant to the approved plans prior to issuance of the final Certificate of Occupancy,

Maintenance of Landscaping: All required plant materials shall be maintained in
accordance with the watering schedule as specified in the approved landscape plan notes.
All landscaping shall be cared for, maintained, watered, fertilized, fumigated, pruned and
kept in a healthy growing condition for the life of the project, Where requited plant(s)
have not survived, it shall be promptly replaced with new plant materials of similar
species, functional, size, and characteristics as specified in the approved landscape plant
notes,

Atcliseology: In the event of the unforeseen encounter of subsurface materials suspected
to be of an archacological or paleontological nature, all grading or excavation shall
immediately cease in the immediate area, and the find should be left untouched until a
qualified professional archaeologist or paleontologist, whichever is appropriate, is
contacted and calied in to evaluate and make recommendations as to disposition,
mitigation and/or salvage. The developer shall be liable for costs associated with the
professional investigation and implementation of any protective measures as determined
by the Director of Planning & Building,




14. Property Line Verification: It is owner’s responsibility to verify lot lines, Prior to
foundation inspection the lot corners shall be staked and setbacks marked by a licensed
professional.

PLANNING CONDITIONS

1. Parking: In accordance with MBMC Chapter 17.44 a minimum of 11 parking stalls shall
be provided. One space shall be a van accessible space.

2. Parking lot: The Precise Plan submittal shall include a fully dimensioned parking lot
plan. The plan shall include the required landscape planters and landscaping, The design
of the parking facilities shall be in accordance with all the standards as set forth within
Chapter 17.44,

3. Lot Line Adjustiment or Lot Merget: The project as proposed depicts structures that are
located across property lines, which is not allowed by the Morro Bay Municipal Code.
The applicant shall submit an application for either a lot line adjustment or lot merger in
order to bring the project into conformance.

BUILDING CONDITIONS

1, Precise Plan Submittal: At the time of precise plan submittal, the applicant shall submit a
plan for the phasing of construction, demolition and the construction of other site
improvenients.

2. Accessibility: At the time of precise plan submittal, the project plans shall depict those
site elements that are required for handicapped accessibility, including a van accessible
parking space, accessible paths of travel to building entrances, and an accessible path of
travel to the public way.

LENYIRONMENTAL CONDITIONS

1. Environmental Impact Report; All mitigations contained in the Envivonmental Tmpact
Report entitled “MORRO BAY-CAYUCOS WASTEWATER TREATMENT PLANT
UPGRADE” shall be incorporated as conditions of approval.

FIRT, CONDITIONS

1. Tire Safety Diring Constinetion and Demolition: In the course of construction, alteration,
or demolition, including those in underground locations, compliance with 2007 California
Fire Code, Chapter 14 and NFPA 241, is required,

2. Fire Protection in Wastcwater Treatment and Collection Facilities (NFPA 820); This
standard establishes minimum requirements for protection against fire and explosion
hazards in wastewater treatment plants and associate collection systems, including the
hazard classification of specific areas and processes, compliance with this standard is
require.

3. Fire Protection Systems (2007 California Fire Code, Chapter 9 and NFPA 820, Chapter
7): These chapters specify where fire protection systems (Fire Sprinkler, Alarm, and
Standpipe Systems) are requived and apply to the design, installation, inspection,
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operation, testing an¢t maintenance of all fire protection systems, The plan identifies a
number of different occupancies where automatic five sprinkters are required, based on
their hazard classification, as outlined in CFC Section 903, and shall be addressed during
fire sprinkler plan submittal,

Hazardous Materials-General Provisions (2007 California Fire Code, Chapter 27 and
NEPA 45): Prevention, control and mitigation of dangerous conditions related to storage,
dispensing, use and handling of hazardous materials shall be in accordance with the
above chapters,

Fire Apparatus Access: Fire appavatus access roads shall be provided and maintained in
accordance with CFC Chapter 5 and Appendix D,

Fire-Flow Requirements for Buildings: Determination of fire-flows for buildings shall be
in accordance with CFC Appendix B,

Five Hydrant Locations and Distribution: Fire hydrants shall be provided for the
protection of buildings, or portions, in accordance with CFC Appendix C.

PUBLIC WORIKS
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].l

Damage to City Facilities: Relocate/rebuild any City facility damaged or removed due to
construction,

Stormwater Treatment: The project shall provide stormwater treatment for all improved
areas of the site,

Design Standards: Design Standards for Structural or Treatiment Control BMPs

Post --Constryction Treatment Control BMP: Post-construction treatment control BMP
incorporate, at a minimum, either a volumetric or flow based treatment control design
standard, or both, as identified below to mitigate (infiltrate, filter or treaf) stormwater
runoff:

Volumetric Treatment Control BMP
a.) The 85th percentile 24-hour runoff event determined as the imaximized
capture stormwater volume for the arca (0,75in/24-hr), or equivalent
method to be approved by the City Engineer,

Flow Based Treatment Control BMP
a.) The flow of runoff produced from a rain event equal to at least two times
the 85th percentile hourly rainfall intensity for the area (2 x 0.193 in/hr =
0.385 in/ht); or equivalent method to be approved by the City Engineer.

Driveway Approach: The commercial driveway approach shall have a minlmum pan
width between 24 and 35 feet. The driveway approach near the curve in Atascadero Rd
shall meet the minimum sight distance. The minimum distance from the top of the
approach to the BCR of the curve shall be the curb return radius plus five feet.

Stabilization: Include a plan for final stabilization of the entire site.




7.

Household Hazardous Waste Facility: Precise plan shall provide a space for the IWMA
Household Hazardous Waste facility.

The following items shall be included with the building permit submittal:
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8.

9.

Conditional Letter of Map Revision: A Conditlonal Letter of Map Revision (CLOMR),
based on the required fill, shall be completed prior to issuance of a building permit, The
CLOMR shall be followed up with a Letter of Map Reviston (LOMR) prior fo final
inspection and acceptance, The applicant/developer shall pay the Flood Hazard
Development permit fee of $174 at building permit submittal.

Irontage improvements: ADA driveway approaches are required at any proposed
driveways along Atascadero Rd. Any proposed driveways shall meet City standard B-6.
Any damage to City facilities, i.c, curb, gutter, sidewalk, street, sewer line, water line, or
any public improvements shall be repaired at no cost to the City of Morro Bay: The
existing driveway shall be abandoned and City standard sidewalk, curb and gutter shall
be bnilt. Street trees shall be planfed from the City’s master tree list located behind the
sidewalk, One street tree shall be planted for every 50 feet of the property frontage.

10. Storm Drain Pipe: Repair or replace the stoxm drain pipe (located along the Atascadero

11,

Rd. property frontage) and reconstruct the outlet to provide adequate stormwater
conveyance from the property.

Interscction at Highway One; Pay a pro rata share for signalization and related
improvements at the intersection at Highway One, Highway 41, and Main Street, The
said fee shall be proportional to increased traffic generated by the subject project as said
intersection as estimated by a traffic engineer and subject to review and approval by the
City Engineer, The traffic volume on Atascadero Road at Highway One is 2,800 ADT.
The estimated cost of the improvements to the intersection is $980,000 base on the 1988
Circulation Element of the General Plan (ENR=4519). Present day cost is estimated at
$1,940,000 (ENR=8951),

12, WDID Permit Nwinbers: Provide the WDID permit numbers for the Construction and

13.

Industrial Discharge permits issued by the State Resources Water Quality Control Boatd.

Erosion and Sediment Control Plan: Provide an erosion and sediment control plan
including dust control measures. The plan shall include BMP’s to control eroston and
sedimentation on the site. The applicant/developer shall follow the City’s erosion and
sediment control manual which can be viewed on the City website wwsw.morro-
bay.ca.us/stormwater under quick links.
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EXHIBIT D

City of Morro Bay

Morro Bay, CA 93442
(805) 772-6200

Chronology of Major Milestones in WWTP Upgrade Project

Janupry 2003: RWQCB sends a letter to MBCSD urging them to look to the future and to
upgrade the plant so a 301(h) modified discharge permit would no longer be required.

January 2003; City and District form a subcommittee to study the long term future of the plant,

July 2003: MBCSD submits a timely application to RWQCB for renewal of the 301(h) modified
discharge permit.

September 2003; MBCSD contracts with Cannon Associates to analyze feasibility of EQ Basin
ang upgrades to trickling filters to negate the need for a 301(h) permit.

Tebruary 2004: RWQCB administratively extends 301(h) permit until renewal process can be
completed.

June 2004: MBCSD receives Alternatives Evaluation Report from Cannon Associates, The
report states, “Prior to investing sighificant funds in the implementation of flow equalization and
trickling filler modifications, a inore comprehensive capacity evaluation of the entive WWTP
(both liquid and solids streams) should be conducted based on potentially more stringent effluent
discharge requirernents.”

June 2004: MBCSD approves a recommenclation by the WWTP (MBCSD) Subcomiuittee that
the governing bodies of the MBCSD approve a process that will explore the possibility of
upgrading the plant ou a fifteen-year Time Schedule; MBCSD authorizes staff to prepare an RTP
for development of a Time Schedule for upgrading the plant,

November 2004: MBCSD awards Carollo Engineers contract for development of a Time
Schedule for upgrades to the WWTD,

April 2005: Carollo presents a L5 Year Time Schedule to the MBCSD; Carollo told to shorten
Time Sehednle and get the upgrade done “as quick as possible” Environmental gronps including
Natural Resource Defense Council, Surfiider, Sietra Club begin an intensive lobbying campaign
to shorten the time schedule,

FINANCE ADMINISTRATION FIRE DEPT, PUBLIC SERVICES
595 Harbor Strect 595 Harbor Strect 715 Harbor Street 955 Shasia Avenne
HARBOR DEPT, CITY ATTORNEY POLICE DEYT, RECREATION & PARKS

1275 Embareadero Rond 395 Harbor Strecl 850 Moyro Bay Bouleymrd 1001 Kennedy Way
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May 2005: MBCSD adopts a revised 9.5 year Time Schedule for upgrading the plant;
Compliance date is June 23, 2015; MBCSD agreos to form a subcommittee composed of two
members of each governing body,

September 2005: MBCSD directs staff to prepars RFP for Facility Master Plan,

September 2005: RWQCB staff sends a draft Settlement Agreement for review by MBCSD
staff, Settlement Agreeiment contains the following monetary penaltles for not completing the
project as outlined in the 9,5 Year Time Schedule.

Decaiber 2008; MBCSD approves “Seltlement Agreement for Issnance of Permits to and
Upgrade of Morro Bay Cayucos Wastewater Treatinent Plant.” The Agreement contains the 9,5
Year Timeline for upgrading the plant.

December 2005: RWQCB public notices draft NPDES permit for public cominent; NRDC
subinits 75 page comment letter titled “Time is of the Essence™; comments also submitted by
Suefrider, Sierra Club, and other environmental organizations demanding a shorter Time
Schedule for upgrading the plant.

April 2006: MBCSD agrees to shorten the Time Schedule to the current 8 Year Schedule due to
intense pressure from the NRDC, Sucftider and other various environmental organizations
despite City and District staffs and Carollo Engineers recommendation not to shorten the
Schedule. Attached hereto is tlie 8 Year Conversion Schedaile.

April 2006: MBCSD awards contract for Facility Master Flan to Carollo Engincers,

May 2006: RWQCB and EPA hold a joint hearing on the rencwal of the 301¢h) permit; outcome
of the hearing was the continuance of the hearing until US Fish & Wildlife Service and USEPA
perform an informal Section 7 consultation on the effects of the discharge on sea otters and the
Balanced Indigenons Population,

June 2006: MBCSD contracts with Carollo Engineers for the developtent of a TFacility Master
Plan, The MBCSD meets regularly for the next year to discuss and consider the recommendation
in the draft FMP; Environmental organizations continue lobbying for a shorter schedule with
tertiary treatment,

December 2006: MBCSD awards a joint contract for the prepatation of Draft Revenue Programs
for the two agencies for establishing rate structures capable of meeting the SRF loan
requireinents,

December 2006: City Council awards contract to Cannon Associates for the City of Morro Bay
Wastewater Treatinent Alternatives in the Chorro Valley,
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May 2007: City accepts Chorro Valley Wastewater Treatment Alternatives in the Chorro Valley
analysis developed by Cannon Associates, Study conclnded that construction of a stand alone
treatment facility in the Chotro Valley with a creek dlischarge is a viable option and they provide
revised project costs estimates of $68.7M.

May 2007: Cayucos Board votes to inclede tertiary treatmeut in recommended project {extended
aeration {ox ditch) followed by filtration); City delays decision pending more comparison of
treatment alternatives,

Augnst 2007: City of Morro Bay votes to include tertiary treatment in the recommended project,
ox ditch with filtration.

September 2007: MBCSD adopts the draft FMP, swith the recommended project alternative
being the rehabilitation and upgrade of the existing plant location with an oxidation diteh with
tertiary filtration,

October 2007; Cayucos Sanitary adopts Resolution 2007-6 establishing new wastewater user
fees schedule, Resolution follows the Prop 218 notification process,

Novemnber 2007: MBCSD approves RFP for envivonmental review and analysis for the upgrade
project,

November 2007: Morro Bay adopts Resolution 55-07 establishing new wastewater user fees
schedule, Resolution follows the Prop 218 notification process.

November 2007: MBCSD public notices RFP for Environmental Services for the WWTP
upgrade project.

January 2008: MBCSD receives letter from US Fish & Wildlife that they had concurred wwith
the USEPA. determination that the continued ocean discharge from the plant is not likely to
adversely effect the sea otter o brown pelican; this determination allows permit renewal process
to resume,

May 2008: MBCSD awards contract for Environunental Review Process for the upgrade project
to Environinental Sclence Associates (ESA).

October 2008: A Notice of Preparation (NOP) of an Environmental Impact Report for the
upgrade project was publle noticed, with a thirty day comment period,

December 2008: RWQCB and USEPA vote to renew the 301(h) modified discharge permit;
permit includes the Settlement Agreement and the 8-Year Tiine Schednle that calls for the plant
to achieve full secondary compliance no latel than March 2014, Attached is the 8-Year
Conversion Schedule,
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January 2009: The California Coastal Commission determined that the 301(h) modified
discharge permit complies with the California Coastal Zone Management Act,

January 2009: The Natural Resources Defense Council (NRDC), The Otter Project, the
Environmental Center of San Luis Obispo, and the Santa Lucia Chapter of the Sierra Club file a
petition with the State Water Resources Control Board (SWRCB) titled: “Petition For Review of
Central Coast Regional Water Board Action of Adopting Order NO, R3-2008-0065, NPDES No.
CA0047881,” The petitioners request that this Petition be held in abeyance, and reserve the right
to supplement the legal acguments and authotities in support of this Petition. On January 8, the
SWRCB responded to the NRDC stating that they will hold the Petition in abeyance. It is staffs
understanding that the NRDC and the other groups filed the Petitlon to ensure that the City and
District adhere to the 8 Year Time Schedule for upgrading the plant to tertiary trcatment.

March 2009: MBCSD receives a renewed 301(h) discharge permit, the permlt is valid until
March 2014,

June 2009: MBCSD staff informs the Councll and Dlstrict Board of the results of the Flood
Hazard Analysis conducted by Wallace Group and the potential serious implications of this
teport,

Augnst 2009: Amendment No. 1 to the FMP was presented at the MBCSD eeting;

Amendment discusses moving treatment facility to the area currently being occupied by the
sludge drying beds and/ot the trailer storage area.

September 2009; The Council and District Board vote to designate the property to the sonth as
the new treatment plant site and condnet the according environmental analysis; the Council and
District Board reaffirmed their designation of the oxidation citeh with filtration as the
recommended treatmient technology.

October 2009: MBCSD public notices an RFP for Engineeriug Design Services,

October 2009: A revised Notice of Prepatation was public noticed; the revised NOP includes a
modified project description that reflects construction of a new treatment plant next to the
existing plant and demolition of the existing plant is constructed and brought on-line,

February 2010: MBCSD awards contract for Engineering Design Services to MW,

Mareh 2010; Contract with MWH exccuted, design process begins,

April 2010: MBCSD dirccts staff to propare RFP for Project Managenient Scrvices.
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Cliy of Morro Bay/Cayucos Sanitary Distriet
8-Year Conversion Schedule
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Task Date of Completion*
Preliminary Actlvitles:
1, Esuance of Request for Consulting Engineering Proposals [or Facilities Master | November 11, 2005
an
2. Award of Consuliing Engineering Conliracls Aprli 27, 2006
LFneilllles Planning:
1. Submit Final Draft Facilities Master Plan November 30. 2007

B 2, Submit Final Pacilities Master Plan

September 30, 2009

Environmental Review and Peymitthig:

1. Complete and Citeulate Drat CEQA Document Tebruary 27, 2009
2. Certification of Final CEQA Document December 31, 2009
3. Submit proof of application for all necessary permiis June 1, 2010
4,  Obiain all necessary pormits May 31, 2011
Fhuaneling:
ﬁl. Complete Draft Plan for Project Deslgn and Construction Financing December 31, 2007
2, Complete Final Plan for Project Rinancing June 30, 2008
rl Subinit proofthat all necessary financing lias been secured, including October 30, 2009
complianee with Proposlition 218
@sign and Constructlon:
1, Initiate Design September 30, 2010
2. 30 Percent Design April 29, 2011
B 3. 60 Percent Design July 29, 2011
5 4. 90 Percent Design September 30, 2011
5. 100 Percent Doslgn December 27, 2011
LG' Issue Notice to Proceed with Consfruetion March 29, 2012
7. Construetlon Progress Reports Quatlerly (with SMRS)
L 8, Conplete Construction and Commence Debugging and Stariup January 31, 2014
9. Achieve Full Complianee with Secondary Treatment March 31, 2014

| complianece with the requirements,

I.  Liquldated domages shall be $250/day for the fivst 180 days If the Discharger falls to achleve compliance
wlth the requirements by the date specified In the Converslon Schedule,
liquidated damages shall be $500/day uatil the Discharger nehieves full compllance wlth the
requirenients, After 365 days, llquidated damnges shall he §1,000/day until ihe Dlschmgel achieves fnll

For tho next 185 days,




SETTLEMENT AGREEMENT FOR ISSUANCE OF PERMITS TO
AND UPGRADE OF THE
MORRO BAY-CAYUCOS WASTEWATER TREATMENT PLANT

THIS AGREEMENT (“Agreement”) is made by and between the CALIFORNIA
REGIONAL WATER QUALITY CONTROL BOARD, CENTRAL COAST REGION (the “Water
Board™), on the one hand, and the CITY OF MORRO BAY and the CAYUCOS SANITARY
DISTRICT (collectively, the "Discharger™), on the other hand, The Water Board and the
Discharger are collectively referred to as the “Parties,” and each of them may be singularly referred

to as a “Party.”

Recitals
A, Parsnant to the requirements of Clcan Water Act (“CWA”™) section 402 (33 U.S.C,
§1342) and Water Code sections-13000 et seq., the Water Board or the United States Environmental
Protection Agency (the “EPA”) must prepare and adopt a National Pollntant Discharge Elimination
System (“NPDES”) permit.for the Discharger’s wastewater discharge, every five (5) years,

B. Althongh NPDES petmits issned to publicly owned treatment works generally
specify secondary treatment of wastewater (33 U,S.C. §1311(b){(1)(B)) or more stringent standards,
Congress has authorized the issuance of discharge perivits with wodified secondary treatment
standards nnder CWA section 301¢h) (33 U.S.C. §1311()). To qualify for a modified discharge
permit, a discharger must satisfy the conditions of CWA Section 301(h) and applicable regulations,
The Discharger carrently discharges its {reated wastewater under a 301(h) modified discharge
permit (No. CA0047881) jointly issued by the EPA and the Water Board, which became effective
on March 1, 1999, On July 3, 2003, the Discharger applied to EPA and the Water Board for another
301(h) modified discharge permit with a peak seasonal dry weather flow limit of 2,36 miilion

gallons per day (“mgd™).

C. A modified discharge permit was issued to the discharger in March 1985
(Permit No, CA0047881) by the U.S. Envitonmental Protection Agency (EPA), Region 9
and the California Regional Water Quality Control Board, Central Coast (RWQCB). This
original permit expired in Mavch of 1990 and has been reissued by EPA and the RWQCB




twice since, in March 1993 and March 1999, The current (re-issued) permit expired on
March 1, 2004, and has been administratively extended until a decision regarding the
application is made. On November 10, 2005, USEPA issued its Tentative Decision for the
renewal of Discharger’s application for a 301(h) modified discharge perniit, The USEPA's
Tentative Decision states the Discharger has snceessfully demonstrated (through past
performance) the ability to comply with the California Ocean Plan water quality standards
for suspended solids, dissolved oxygen, and pH and will be in compliance with all
applicable Federal water quality criteria. The Water Board will consider the USEPA’s

Tentative Decision at the time of the issuance of the Modified Discharge Permit,

D, Subject to fhe provisious of this Agreement regarding Water Board discretion and
New Bvidence (defined below), this Agreement confemplates that the Water Board will coneur in
the Modified Discharge Permit (defined below) and issue the NPDES Permit (defined below),
which will effect the Discharger’s obligation to complete the upgrade of its freatment facility to a
minimum of full secondavy treatment standards within a nine-and-one-half-year period. Pursuant to
the May 1984 Memorandum of Understandlng for Modified NPDES Permits Under Section 301(h)
of the Cleatt Water Act between the California State Water Resources Countrol Board and BPA
Region 9, the Water Boavd concurs with EPA 301(h) modified discharge permits and issues Clean
Water Act Section 401 certification by issuing final waste discharge requirements, Concurrently
with issuance of the waste discharge requirements, EPA issucs a NPDES permit including the
301(h) modified discharge permit provisions, References in this Agreemeut to the Water Board
“issuing” a perimit mean, as applicable, issuance by the Water Board of waste discharge
requirements that constitute Section 401 certification of and concurrence with an BPA NPDES
permit that includes modifications under Section 301(h), or issuance by the Water Board of an
NPDES permit,

E. Disputes have arisen between the parties who wish to avoid unnecessary delay,
expense and the uncertainties resulting from lifigation over treatment plant upgrades and the
currently pending and future applications for dischavge permits, The Parties, therefore, have agreed
to settle and resolve issues related to the peiiding application for permit renewal as set forth in this

Apreement,




Agreement
In consideration of the foregoing and the following and for other valuable consideration, the

-receipt of which is hereby acknowledged, the Patties agree as follows:

A, DEFINITIONS

1. Modified Discharge Permit; A five year NPDES permit and waste discharge
requirements jointly issued to the Discharger by the United States Environmental Protection
Agency (BPA) and the Water Board in or about February 2006 that will include requirements for
biochemical oxygen demand (BOD;5) and suspended solids that are modified pursuant to CWA
scetion 301(h), and that are no more stringent than the limits in the Discharger’s current NPDES
permit.

2. NPDES Permit: A five year NPDES permit issued to the Discharger upon the
expiration of the Modified Discharge Permit that includes final effluent limits for biochemical
oxygen demand (BODs) and suspended solids that are at least as stringent as the CWA requirements
for full secondary treatment, Interim effluent limits to effect the Conversion Schedule will be set
forth in the NPDES Permit, if allowed by law, or in a 13385(j)(3) Order.

3, Conversion Schedule: The schedule for upgrading to full secondary treatment as
sel forth in Section B. 1. It is not the intent of this Agreement to impose nuneric or narrative
requirements for other constituents (e.g., limits for bacteria) that wonld effectively require the
Discharger to upgrade to full-secondavy treatment faster than provided under the Conversion
Schedule.

4, Conversion Period: The ninc-and-onc-half-year upgrade period, commencing
with the issuance of the Modified Discharge Permit and ending on the last date listed in the
Conversion Schedule,

5. New Evidence: Clear and convincing evidence not in the adntinistrative record at
the time the Modified Discharge Permit is issued that more stringent limits for biochemical oxygen
demmnd (BOD;) or suspended solids are necessary,

6. 13385(j)(3) Order: A time sehecule order or cease and desist ovder that

requires the Discharger to complete the upgrade according to the Conversion Schedule, and that




meets the requirements of Water Code section 13383(j)(3), in ovder to allow the Water Board to

avoid imposing manclatory minimum penalties.

B. TERMS.
1 Converslon Schedule

The Dischacger agrees to undertake a program (o install and operate equipment at its
treatiment plant capable of achieving, and that will achieve, full secondary treatment requirements
set forth in 40 C.E.R, Part 133, other than 40 C.F.R. section 133,105, The upgraded treatment plant
must adequately address future wastewater flows, projected as of the end of the Conversion
Schedule, The Discharger shall complete the planning, design, construction and operation of the
facilities necessary to aftain compliance with the secondary treatiment requirements in accordance

with the schedule set forth below (the “Conversion Schedunle™),




CONVERSION SCHEDULE

Task

Date of Completion®

Preliminary Activities:

I. Morro Bay/ Cayucos Negotiations for Shared Facility Plan and
Cost Allocation

April 1, 2006

2. Issuance of Request for Consulting Engineeting Proposals for
L Facilities Master Plan

QOctober 3, 2006

3. Award of Consulting Engineering Contracts Decenber 22, 2006
Facilities Planning: .

1, Submit Final Draft Facilities Master Plan September 18, 2008

2. Submit Final Facilities Master Plan July 22, 2010

Envirommental Review and Permitfing:

1. Compiete and Circulate Draft CEQA Document

December 18, 2009

2. Certification of Final CEQA Document QOctober 18, 2010
3. Submit proof of application for all necessary permits March 17, 2011
4. Obtain all necessary permits Match 19, 2012
Finsneing:
[, Complete Draft Plan for Project Design and Construction
Financing QOctober 22, 2008
o Complete Rinal Plau for Projeet Financing April 20, 2009
3. Submit proof that all necessary financing has been secuied,
including compliance with Proposition 218 August 20, 2010
Design and Construction:
1. Tnitiate Design April 19, 2011
| 2. 30 Peicent Design February 7, 2012
3. 060 Percent Design May 7, 2012
4. 90 Percent Design July 16, 2012
| 5. 100 Percent Design October 19, 2012
6. Issue Notice to Proceed with Construction January 23, 2013
7. Construction Progress Reports Quatterly (w/ SMRs)
8. Complete Construction and Commence Debugging and Stactup April 22, 2015
9. Achieve Full Compliance with Secondary Treatment June 23, 2015

! Any completion date falling on a Saturday, Sunday or State holiday shatl be extended until the next business day. The
Discharger shall submit proof of conpletlon of each task within 30 days after the due date for completion,




Task Date of Completion®

Reguirements

2 Secondary Treatment Limlts and Discharger’s Conversion to Secondary.
a,  First Pernit Cycle — Walver Permit,
1, At its February 2, 2006 meeting, or as soon thereafter as practicable, the
Water Board’s Executive Officer shall recommend that the Water Boatd (i) concur iu the issuance
of the Modified Discharge Permit, aud (ii) provide water ¢uality cettification of the Modified
Discharge Permit under Clean Water Act Section 401 (33 U.S.C. §1341),

2, The BODs and suspended solids limits to be reconmuended by the Executive
Officer for approval are as follows:
Constituent Units Monthly (30-day) Average | Maximum at any time
BOD; (20°C) mgiL 120 180
1bs/day 2062 3092
kg/day 936 1404
Suspended Solids g/l 70 105
Ibs/day 1203 1804
kg/day 546 819
3. The findings in the Modified Discharge Perinit shall reference this

Agreement and shall Incorporate tlic Conversion Schednle. The draft Modified Discharge Permit’s
findings shall also state that:

(i) Subject to the provisious of this Agreement regarding Water Board
Discretion (below) and New Evidence, this Agreciment contetuplates that the Water Board will
concur in the Modified Discharge Perinit and issue the NPDES Permit in order to effect the
Discharget's agreement and obligation to complete the upgrade of its treatnient facility to full

secondary treatment standards within a nine-and-one-half-year period.




(if)  Based on the administrative record, including population growth projections
throngh 2015, known environmmental and cumulative i1npa§ts of the Discharger’s existing
wastewater treatment facilities, and evidence submitted by the Discharger of the time needed for
upgtrading the plant, the Conversion Schedule is reasonable, necessary and appropriate.

4. The Modified Discharge Perinit shall require the Discharger, as a condition
of the Modified Dlscharge Permit, to submit an application to thc Water Boavd at least 180 days
before the expiration of the Modified Discharge Permit, which application requests the NPDES
Permit. The Discharger agrees not to apply for a permit that includes modifications to full
secondary discharge requirements after the expivation of the Modified Dischatge Permit,

5, If the Water Board concurs with the Modified Discharge Permit and issues
water gnality certification, the Discharger shall complete the tasks in the Conversion Schedule by
their respective due dates, except as extended in accordance with this Agreement.

. Second Iive-Year Permit Cycle ~ NPDES Permit., For the five (5) year period
following the expiration of the Modified Discharge Permit, the Water Board shall (i) issue a
NPDES Permit that includes effluent limits consistent with CWA full secondavy treatment
requirements, or any more stringent requirements that are necessary due to New Bvidence or that
the Discharger agrees to, and (ii) concurrently issne a 13385()(3) Order. The 13385()(3) Order
shall include interim effluent limits for BOD; aud suspended solids that are the same as those in the
Modified Discharge Permait, Notwithstanding the foregoing, the Water Board may include more
stringent limits for BODs and suspended solids if there is New Bvidence, The Water Board may
inelude a shorter Conversion Schedule, after considering the feasibility of meeting a shorter
Conversion Schedule, if there is New Evidence that a shorter schedule is necessary, In either case,
the NPDES Permit fiudings shall clealy identify the New Evidence,

. Other Permit Provisions, This Agreement does not address any efftuent Jimits of
the Modified Discharge Permit and the NPDES Petinit other than BODs or suspended solids.
NotwithstandIng anything herein the contravy, Discharger reserves the right to challenge any other
provision of the Modified Discharge Permit and the NPDBS Permit besides BOD;s and suspended
solid limits or the Conversion Schedule,

d, Water Board Discretion,

1. "'This Agreement does not limit the discretion the Water Board would otherwise have

regarding the subject matter of this Agreement, The Parties understand that the Water Board




members must consider the evidence before thein and exercise their anthority consistent with
applicable laws, the record before them, and the discretion vested ln them by applicable laws, Any
decision by the Water Board not to issue the Modified Discharge Permit, NPDES Permit or
13385@)(3) Order, or to issue a permit that includes more stringent requirements than those set forth
in hel'cin, i.e., more stringent BODj5 or suspended solids limits or a shorter Conversion Period
(elther explicitly or through the imposition of effluent limits or other requirements that require a
shorter Conversion Period), shall not constitute a breach of this Agreemnent by the Water Board.
However, the Water Board's concurrence with the Modified Discharge Pertnit and related water
quality certification, and the issuance of the 13385(j)(3) Order cohcurrently with the NPDES
Permit, are conditions precedent to the Discharger’s continuing obligations under this Agreement,
2. The Discharger does not waive the right to challenge the Im posltloifof more
stringent limits or standards or a shorter conversion schedule than set forth herein, but agrees not to
challenge any provision of the Modified Discharge Permit, NPDES Permit or other order of the
Water Board that are cousistent with the standards set forth in this Agreement (i.e., Conversion
Schedule; BODs and suspended solids effluent limits; remedies for not meeting the Conversion
Schedule). Nothing in this Agreement relieves the Discharger of the requirement to exhaust
applicable administrative remedies, including those set forth in Water Code Sectlon 13320, to
challenge any provislon of the Modified Discharge Permit, the NPDES Permit or the 13385(j)(3)
Order, The Discharger’s sole remedy for any claimed violation of this Agreement shall be by
petition pursnant to Water Code Section 13320 and, if applicable, a writ mder Water Code Section
13330, The parlies acknowledge that the State Board may decline to review any petition filed
pursuant to this Agreement, The Discharger hercby waives all of its rights, if any, to seek damages
from the Water Board or any of its employees in the event the Discharger claims a breach of this
Agreement. Nothing lierein shall operate as a waiver of any defenses the Water Board or its

employees may assert in such an action,

C. REQUIRED ACTIONS DURING CONVERSION PER1OD,
1. TForce Majeure
a, A “force majenre event” is any event beyond the control of the Discharger,
its contractors, or any entity controlled by the Discharger, including, but not limited to third party

litigation that delays the performance of any obligation under this Agreement despite the




Discharger's best efforts to fulfill the obligation, *Best efforts” includes anticipating any potential
force majenre event and addressing the effects of any such event (a) as it is occurring and (b) after it
has occutred, to prevent or minimize any resulting delay to the greatest extent feasible. If any event
occurs that the Discharger believes is a force majeure event, the Discharger shall immediately notify
the Water Board by telephoue, and shall notify the Water Board in writing within fifteen (15)
calendar days of the date on which the Discharger first knew of the event. The uotice shall describe
the anticipated length of time the delay may persist, the precise canse or causes of the delay, the
measures taken or to be taken by the Discharger to prevent or niinimize the delay as well as to
prevent future delays, and the timetable by which those measnres will be implemented. Failure by
the Discharger to comply with the notice requirements of this Paragraph, without good cause shall
constitute a waiver of the Discharger’s right o obtaiu an extension of time for its obligations based
on such incident,

b. If the BExecutive Officer agrees that a violation has beeu caused by a force
majeure event, the time for performance of an affected requirement shall be extended for a period
not to exceed the actual delay in performance resulting from such clrcumstance, In addition,
Hlquidated damages shall uot be due for said delay. The Executive Officer or the Executive
Officer’s designee shall notify the Discharger of the agreement or disagreement with the
Dischavger's claim of a delay or impediment to performance within fifteen (15) calendar days of
- receipt of the Discharger’s notice. If the Executive Officer does not so agree, or does not notify the
Discharger of its decision within fifteen (15) calendar days, the request for force majeure
classification shall be deemed denied, aud the Discharger may appeal that determination to the
Water Board and, if denied thereby, may appeal to the State Board. Notwithstanding anything
herein to the contrary, Discharger reserves the right to seek judicial review of the State Board
decision, The Discharger bears the burden of proving, by a preponderance of the evidence, that
each claimed force majeure event is a fotce majeure event; that the Discharger gave the notice
required by this Section; that the force majeure event caused the delay the Discharger claims was
attributable to that eveut; and that the Discharger reasonably attempted to prevent or minimize auy
delay caused by the event.

c. Unless detetmined {o be a force majeure event, unanticipated or increased

costs or expenses associated with the implementatlon of this Agreement, or changed finaucial




circomstances, shall not, in any event, serve as a basis for extensions of time under this Agreement,
unless otherwise agreed by the Executive Officer.

d. An extension of one compliauce date based on a particular incident may, but
shall not hecessarily result in an extension of a subsequent compliance date or dates.

e, Where the Executive Officer agrees to an extension of time, the appropriate
modlification shall be made to this Agreement.

f, If the Discharger fails to timely complete a task in the Conversion Schedule
because the Discharger must first complete another task with a later due date, the later due date

shall not be a defense to missing the earlier due date.

E, ENFORCEMENT

L Except for force majenre events as provided above, and except as otherwise agreed
by the Patties, if the Discharger fails to complete a required action by the date set forth in the
Conversion Schedule, liquidated damages shall accrue as set forth below. Liquidated damages shall
accrue only with respect to one task ot the Conversion Schedule at a time, In other words, if the
Discharger is behind schedule with respect to more than one required task, liquidated damages shall
accrue only for the most recent task.

a Liquidated damages shall be $100/day for the following milestones, which
are to be comnpleted prior to the Discharger’s issuance of a Notice to Proceed; Issuance of Request
for Consulting Engineering Proposals, Submit Final Draft Facilities Plan, Complete and Circnlate
Draft CEQA Document, Obtain all Necessary Permits, submit proof that all necessary finauciug has
been secured, Initiate Design, 30 Percent Desigu, and 100 Percent Design. The Discharger shall
pay all such accrued liquidated damages within thirty (30) days following the due date for achieving
full compliance with secondary treatmeut requirements. If the Discharger Is current (i.e. has
“canght up” with the Conversion Sehedule) by the due date for achieving full compliance with
secondary treatment requirements, or if the Water Board does uot issue the 13385(j)(3) Order, any
acerued liquidated damages thercon shall be cancelled and forgiven.

b. Liquidated damages shall be $200/day if the Discharger fails to issue a
timely Notice to Proceed. The Dlscharger shall pay all such accrued liquidated damages, within
thirty (30) days following the due date for achieving full compliance with sccondary treatment

requirements. If the Dischavger is curreut (i.e. has “caught np” with the Conversion Schedule) by
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the dlue date for achicving full compliance with secondary treatment requireients, any accrued
liguidated damages thereon shall be cancelled and forgiven,

c Liquidated damages shall be $250/day for the first 180 days if the Discharger
fails to achieve compliance with secondary treatinent requirements by the date specified in the
Conversion Schedule. For the next 185 days following the initiat 180 days, liquidated damages
shall be $500/day wntil the Discharger achieves full compliance with full secondary treatment
requirements. After 365 days, liquidated damages shall be $1,000/day until the Discharger achieves
full compliance with full secondary treatment requirements. Liguidated damages under this
paragraph shall be paid by the Discharger quarterly, commencing on the first day of the next
calendar quarter that is at least thirty (30) days following the date on which the stipvlated penalty is
incurred.

2, In addition to or iu lieu of secking liquidated damages, the Water Board may seek
judicial enforcement, including specific performance, of this Agreement, including without
limitation enforcement of the tasks and due dates set forth in the Conversion Schedule,

3 If the Executive Officer does not agree that a delay in the Discharger's performance
was caused by a force majeure event and the Discharger does not stipulate in writing to the amount
of penalties due after missing a milestone nunder the Conversion Schedule, the Water Board may
impose liquidated damages by issuing an administrative civil liability complaint, pursnant to Water
Code Sections 13323-13328. 'This Agreement satisfies the requirement that the Water Board
consider the factors in Section 13327, If the Water Board chooses to consider those factors, it may
impose lignidated damages in excess of the amouunts stated in Section E.1, but nothiug iu this
Agreement waives the Discharger's right to contest amounts in excess of those stated in Section
E.1. If the Water Board utilizes the procedures of Sections 13323-13328, the Patties agree that the
liguidated damages shall be deemed administrative civil liability. The Water Board may hold
administrative civil liability proceedings at any time, but any administrative civil liability orcer
shall include the applicable payment due date and conditions of cancellation and forgiveness set
forth in Sectlons B.!.a aud E.1.b, The Discharger may, but shall not be required to, waive the right
to a heating, If the Discharger does not waive the right to a hearing, except as otherwise stated in
this paragraph 3, the Discharger agrees not to challenge the daily amount of the Jiquidated dainages
as set forth in this Agreement, The issues for hearing shall be limited to whether the Discharger

undertook or eompleted the required task or activity by the completion date(s) in question, the
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number of days or months for which liquidated damages apply, and whether the delay, if any, was
caused by force majeure. The Discharger agrees not to contest the use of the administrative civil
liability process and waives any claim that Water Code Sectious 13323-13328 do not apply to
administrative enforcement of the stipulated penalty provisions of this Agreement, However, the
Discharger reserves the right to petitlon to the State Boatd for review of any decision made by the
Water Board under this patrgraph. Upon the filing of such a petition, the Discharger and the Water
Board shall jointly request that the petition be held in abeyance until such tine as it is determined,
as applicable, that the lignidated damages at issue are not subject to cancellation and forgiveness
under Section B, 1, such that it can be deternined whether any liquidated damages are due and the
amount thereof, Following the expivation of the abeyance and either final action by the State Board
on the Discharget’s petition or the dismlssal of the Discharger’s petition by the State Board withont
review, the Discharger imay seek judicial review in accordance with California Water Code Section
13330 with respect to the administrative civil ligbility order, In any such action the Discharger
agrees not to challenge the daily amonnt of the liquidated damages as set forth in this Agreement.
Nothing in this paragraph 4 shall relieve the Discharger of any obligation to exhaust applicable
administrative remedies prior to seeking judicial review.

4, The requivements of this Agreement with respect to (i) the Conversion Schedule, (ii)
the Conversion Period, and (iii) liquidated damages shall be incorporated into the findings adopted
by the Water Board in connection with the Modified Discharge and NPDES Perinits. In addition to .
the procedures set forth above for enforcement with respect to failure to meet the Couversion
Schedule, the Water Board may use any enforcement action or procedure to remedy any and all
violations of the terms of any permit (including the Modified Discharge or NPDES Permits) issued
to the Discharger, including, without linitation, any remedy set forth in the California Water Code.
Nothing in this Agreement shall limit other remedics available to either Pacty to enforce the terms

and conditions of this Agreement or of any permit or 401 cerlification issued to the Discharger.

I, MISCELLANEOUS PROVISIONS
1. No Admission of Liabillty. Except as set forth in this Agreement, nothing in this
Agrecment shall be construed as au admission of liability by any Paity, or as a waiver of any future

claims or causes of action, or as an agreement on the appropriate standlare of review or canses of
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action or claims that may be asserted in challenging eny permit issued to the Discharger or the
requirements thereof,

2. Signatures, This Agreement inay be signed it counterparts. Signatures trausmitted
by facsimile shall be deemed to have the same force and effect as original sighatures, Photocopies
and facsimiles of counterparts shall be binding and admissible as originals.

3. Representation by Counsel, The Patties agree and confirm that this Agll'eement‘has
been freely and voluntarily entered into by the Parties, each of which has been fully represented by
counsel at every stage of the proceedings, and that no representations or promises of any kind, other
than as contained herein, have been made by any Party to induce any other Patty to euter into thls
Agreement, The language of this Agreement shall be coustrued in its entirety, according to its fair
meaning, and not strictly for or against any of the Patties.

4, Integrated Agreement. Except as otherwise set forth in this Agreement, this
Agreement contains the entire understanding of the Parties concerning the matters contained herein
and constitutes an integrated agreement.

5. Subsequent Amendment, This Agreement may not be altered, amended, modified,
or ofherwise changed except after a public meeting by a writing executed by each of the Patties,
The Water Board may, on a case-by-case basis in a public meeting, delegate to the Executive
Officer the authotily to approve and sign on behalf of the Water Board written amendiments to this
Agreement.

6. Iffective Date. This Agreement is effective when sighed by all Parties and the
effective date shall be date of the last signature.

7. Notlee Reqguirements, Any notice provided under this Agreement shall be provided

by facsimile and first class mail as follows:

If to the Dischacger: If to the Water Boavd:

District Manager Roger W. Briggs, Bxeeutive Officer

Cayucos Sanitary District REGIONAL WATER QUALITY CONTROL BOARD,
200 Ash Avenve CENTRAL COAST REGION

P.O, Box 333 895 Aerovista Place, Suite 101

Cayucos, CA 93430 San Luis Obispo, CA 93401

Telcphone: (805) 995 3290 Telephone; 805-549-3147

Facsimile: (805) 995 3673 Facsimile: 805-543-0397

13




City Manager Lori T. Okun, Bsq,

City of Morro Bay STATE WATER RESOURCES CONTROL BOARD
595 Harbor 100¢ I Street, P,O, Box 100

Morro Bay, California 93442 Sacramento, CA 95814

Telephone: {(805)772-6200 Telephone; 9(6-341-5165

Facsimile: 916-341-5199

Marilyn H, Levin, Tsq.

QFFICE OF THE ATTORNEY GENERAL
300 South Spring Strect, Suite 1702

Los Angeles, CA 90013-1233

Telephone: 213- §97-2612

Pacsimile: 213-897-2802

8. Authority, Each Party to this Agreement warcants that the individual executing this
Agreement is duly anthotized to do so and that execntion is the act and deed of the Party.

9, Counsel Approval, Connsel for the represented Parties have negotiated, read, and
approved as to form the langnage of this Agreement, the langnage of which shall be construed in its
entirety according to its fair meaning and not strictly for or against any of the Patties,

10.  Fees and Costs. The Partles acknowledge and agree that each of them will bear
their own attorneys’ fees and costs in the wegotiation, drafting, and execution of this Agreement or
any dispute arising out of this Agreement.

11, Severabilify. In the event that any provision of this Agreement is determined by a
court of competent jurisdiction to e invalid, the remainder of this Agreement shall not be affected
thereby and shall remain in full force and effect.

12, Successors In Interest, Whenever in this Agreement one of the Partties hereto is
named or referenced, the legal representatives, successors, and permitted assigns of such Party shall
be ineluded and all covenants and agreements contained in this Agreement by or on behalf of any of
the Parties hereto shall bind and inuve to the benefit of their respective successors and permitted
assigns, whether so expressed or not.

13,  References. This Agreement is made withont respect to nurnber or geuder, and as
such, any reference to a patty heveto by any pronoun shall include the singular, the plural, the

masenline, and the feminine,
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IN WITNESS WHEREOF, the Parties have executed this Agreement on the dates indicated

below,

CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, CENTRAL

COAST REGION
Dated: , 2005 By:
Roger W, Briggs, Executive Officer
CITY OF MORRO BAY
Dated: , 2005 By:

Mayor, Janice Peters

CAYUCOS SANITARY DISTRICT

Dated: , 2005 By:
President, Robert Enns
APPROVED AS TO FORM
Dated: , 2008 By:

Lori 'T. Okun
Senior Staff Counsel

Dated: , 2005 By:
 Rob Schultz, Morro Bay City Attorney

By:
Dated: , 2005 Timothy J, Carmel
Cayucos Sanitary District Counsel
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LExhibit I

The Environmental Impact Report document as referenced as Exhibit E in the Staft Report was
handed out separately fo Planning Commissioners, Please reference both the Draft and Final EIR
document online at:

Draft EIR
http://www.ceqapost.com/member/morro-bay

Final EIR
hetps/fwww.ceqapost.com/download_file.php?file_id=781&mode=download

Please note that the Final EIR will be in an Adobe PDF format and will need to be opened or
saved.




EXHIBIT G

CAYUCO_S SANITARY DISTRICT

200 Asli Avenue -
.0, Box 333, Cayucos, Calllornia 93430-0333
8115-995-3290
GOVERNING BOARD R
R. Enns, Pr esldent
ILH, Bud Mclfale, Vice-Pr csldcnt
H, Fones, Dlreclm S
8. Lyon, Dir eethy,
M. Fnster, Dhectm

Decem_ber 14, 2019

City of Mouo Bay Planmng Commission
955 Shasta Avenue
Moiro Bay, CA 93442

Honorable Cormmssxonels

The Cayucos Sanitary Dlstl ict and City of Mouo Bay have worked togethe1 with the EPA, RWQCB
environmental groups, and the public over the past five years, giving thoughtful consideration to.
cotnments anhd suggestlons for the MBCISD Wastewatel Treatment Plant Upgrade Project, The Distr 1ct
believes that this is the right project for both of onr communities as it will improve treatment plant .«
effluent quality and p10v1de a plan for fufure efﬂuent reclamation wlien, poteutxal end users are
identified, "V'ime is of the essence for this pro ject inorder fo comply w1th tlie settlernent agwement
entered into with the Reglonal Water Quality Control Board (RWQCB). The District is hopeful that we
can move forward as fast dS posmble for successful plOJect completion by M'u ch 2014, o

The Cayucos Sanitary DIStliGt as co-owners of the W‘lste\vatel Treatnient Plant, respectfully lequests o
your expedient recommendation for approval of the CDP, GUP, and certification of the EIR for the .=
MBCSD Wastewater ’I‘leatment Plant Upgrade. Approval by the City Planning Commission will help

to ensure contitied foryward pnogtess with this project and copliance with the teuns of the settlement
agreement with the Regional Watel Quahty Control Board. :

Sincerely,
Pt B, /“mem./

Robert B, Bnns, President
Cayucos Sanitary District




AGENDA ITEM: VIII-A

ATTACHMENT 2 | bAtE:  Jauary 18, 2010

ACTION:

CITY OF MORRO BAY
PLANNING COMMISSION
SYNOPSIS MINUTES
(Complete audio- and videotapes of this imeeting are available from the City upon request)

Veteran's Memorial Building 209 Surf Street, Morro Bay
Regular Meeting, 6:00 p.m. December 20, 2010

Chairperson Vacant
Vice-Chairperson Gerald Luhr Commissioner Michael Lucas
Commissioner Jamie Irons Commissioner John Diodati
Rob Livick, Secretary

L CALL MEETING TO ORDER
Vice-Chairperson Luhr called the meeting to order at 6:00 p.m.

II. PLEDGE OF ALLEGIANCE
Michael Lucas led the pledge.

I11. ROLL CALL
Vice-Chairperson Luhr took roll and noted that all Commissioners are present with the exception of

former Chairperson Nancy Johnson.
Staff Present: Rob Livick, Kathleen Wold, Bruce Keogh, Dylan Wade, Rob Schultz and Andrea Lucker

Iv. ELECTION OF CHAIR AND VICE-CHAIR
MOTION: Luhr moved to nominate Commissioner Diodati as Chair and Lucas seconded the motion.
The motion carried unanimously (4-0).

MOTION: Diodati moved to nominate Commissioner Irons as Vice-Chair and Lucas seconded the
motion. The motion carried unanimously (4-0).

V.  ACCEPTANCE OF AGENDA
Lucas moved to accept the Agenda and Vice-Chairperson Irons seconded the motion. The motion

carried unanimously.
(4-0).

VI. DIRECTOR’S REPORT/WRITTEN COMMUNICATIONS
Rob Livick briefed the Commission on the status of the following:

» Completion of the North Main project, and

¢ Cancellation of the City Council meeting of December 27, 2010 noting that the City Council has
voted to move future Council meetings to the second and fourth Tuesdays.
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Chairperson Diodati inquired whethier the Council had discussion regarding the vacant Planning
Commissioner seat. Livick clarified that the Council has set January 24™ as the date to interview
prospective candidates.

VII. PUBLIC COMMENT
Diodati opened the Public Comment period:

e Janice Peters, resident of Morro Bay, gave a brief history of the timeline of the WWTP Upgrade
project and encouraged the Commission to certify the Environmental Iimpact Report (EIR) and
forward a favorable recommendation to the City Council in order to move the project forward.

Hearing no further public comment, Diodati closed the Public Comment period.

VIII. CONSENT CALENDAR
A. Approval of minutes from hearing held on November 1, 2010 as amended and minutes from
the December 6, 2010 meeting.
MOTION: Lucas moved the Planning Commission approve the minutes. Irons seconded the motion.
The motion catried unanimously (4-0).

IX. PRESENTATIONS - None

X. FUTURE AGENDA ITEMS
A. Staff presentation on the Affordable Housing Rehabilitation Program and general affordable
housing issues.
Commissioners had no discussion.

XI.  PUBLIC HEARINGS
A. Site Location: 160 Atascadero Road, Wastewater Treatment Plant
Applicant: City of Morro Bay and Cayucos Sanitary District
Agent: Bruce Keogh, Wastewater Division Manager
Request: The applicant proposes the Morro Bay-Cayucos Wastewater Treatment Plant
(WWTP) Upgrade Project to provide full secondary treatment for all effluent discharged
through its ocean outfall and to provide tertiary filtration capacity equivalent to a PSDWF of
1.5 mgd. The tertiary filtered effluent would meet Title 22 standards for disinfected
secondary-23 recycled water and as such could be used for limited beneficial uses. The
project includes construction of facilities including but not limited to buildings, circulation,
hardscape and landscaping. Once the upgraded wastewater treatment facilities are complete
the existing wastewater treatment facilities will be demolished.
CEQA Determination: Recommend adoption of Environmental Iimpact Report dated
September 20, 2010, to City Council.
Staff Recommendation: Consider request and make recommendation to Council on
Conditional Use Permit #307 and Coastal Development Permit #339.
Staff Contact: Kathleen Wold, Planning Manager 805-772-6211.
Livick introduced the Environmental Impact Report, Conditional Use Permit and Coastal Development
permit for the WWWTP Upgrade project. Livick introduced the consultants from ESA who prepared
the Environmental Impact Report (EIR).

Wold presented the staff report and turned it over to Jennifer Jacobus of ESA who gave an overview of
the EIR document including chapters 9, 10 and 11.
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Commissioners asked staff to clarify the options available to the Commission specifically if the EIR is
not certified. Wold responded that CEQA has very specific guidelines for recirculating,

Diodati inquired if the three options are to, either adopt the EIR with no changes, adopt the EIR with
changes or deny the EIR. Livick confirmed.

Diodati opened the Public Hearing:

¢ Dennis Delzeit, Project Manager representing the Applicant, presented an overview of the
proposed project asking the Commissioner to certify the EIR and forward a favorable
recommendation on to the City Council.

The following persons spoke against the proposed project and encouraged the Planning Commission

to deny the project:

¢ Andrew Christie, of Sierra Club, and Morro Bay residents Jane Heath, Betty Winholtz, Lee
Johnson, Bill Martony, Barry Branin, Dorothy Cutter, Steve Hennigh, Ann Reeves, and Jack
McCurdy:,

Hearing no further comment, Diodati closed the Public Hearing.

Commissioners discussed with staff:

¢ The shortened time schedule from [4 years to 8 years and whether the alternatives have been
adequately studied;

¢ The original project upgrade of the existing plant and whether this is an upgrade or in fact a new
project. Livick responded that this project as identified in the Facilitics Master Plan is an
upgrade and demolition. The administration and maintenance building will remain;

¢ The viability of the proposed site location and whether alternate locations would have been
preferable. Livick responded that City infrastructure and Cayucos infrastructure points to this
location and noted the considerable costs to redirect infrastructure to an alternate site location;

¢  Whether the public scoping period was of sufficient length;

* Appropriate project alternatives. Livick responded that the project as proposed was selected by
the JPA consisting of the City Council and Cayucos Sanitary District. During the course of their
review, they chose where and what to build. Livick also noted the alternatives analysis in the
EIR does meet CEQA guidelines;

e  Wold clarified for Commissioners that the City’s General Plan/LLocal Coastal Plan (LCP)
specifically directs this as an industrial piece of property and protects the wastewater facilities as
a use, not a building. The zoning allows the use. In addition, CEQA guidelines establish the
baseline, so baseline impacts do not reduce to zero. CEQA establishes baseline as existing site
conditions, not vacant undeveloped land. With the established WWTP baseline, the LCP
delineates the site as protected for WWTP;

e Technical merits of the project including effluent quality discharged through ocean outfall, water
reclamation, building height and whether it can be lowered and the visual impacts associated
with two-story versus a one-story building;

o The importance of the Household Hazardous Waste Collection facility program to the
community. Livick noted that the Integrated Waste Management Authority (IWMA) operates
this program and has been contacted regarding the potential for grant opportunities.

Commissioners continued lengthy discussion over whether the proposed project is a new or upgraded
project and the resulting site and location analysis. In addition, Commissioners discussed how to define
the baseline, whether that would be the existing plant as a baseline for comparison to other sites or
whether to use a zero baseline of vacant land when comparing to other sites.
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City Attorney Rob Schultz encouraged the Commission to make its conclusion by determining if the
CEQA analysis has been prepared correctly, whether the conditions of approval recommended by staff
are correct and then certify, or not, the EIR and forward on to the City Couneil.

Commissioners discussed whether if they determine this project is defined as a new project and not as an
upgrade, then that automatically invalidates the EIR and therefore they could send it to City Council
with that conclusion.

Cominissioners expressed concern at the lack of alternative sites with which to compare to this site and
agreed that siting is the number one issue.

Further discussion continued over whether the project WWTP project is consistent with LCP policy,
using a baseline of an industrial site, the question of the aesthetic arguments listed in the EIR, and the
planning impacts created by the zoning.

MOTION: Irons moved to continue the Planning Commission meeting past 10p.m. Luhr seconded the
motion.
The motion carried unanimously (4-0).

Commissioners then discussed the need to develop criteria that can be used to further an alternatives
analysis.

MOTION: Diodati moved that the following nine criteria be used to evaluate in a screening report of
properties within and outside of the City limits in a public process with the baseline of a new wastewater
project proposal and that a letter be submitted to the Regional Water Quality Control Board asking for a
time extension in order to conduct the site analysis:

Flood plain impacts

Cultural resources

Visual resources
Greenhouse gases
Accommodation of build out
Water reclamation
Cogeneration opportunities
Lifecycle costs

Economic benefits

A e AR A

Lulr seconded the motion.
The motion carried unanimously (4-0).

MOTION: Diodati moved the Planning Connnission deny certification of the EIR presented for the
MBCSD WWTP Upgrade and deny the Coastal Development Permit CP0O-339 and Conditional Use
Permit UPQ-307 with the applicant: City of Morro Bay and Cayucos Sanitary District. Lucas seconded
the motion,

Commissioners discussed amending the motion to include the reason for denial. The four reasons stated

were the proposed project constituted a new project; the EIR analysis was insufficient, the aesthetics and
insufficient scoping of the project.
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Luhr and Lucas accepted these reasons as an amendment to the motion.

The motion carried unanimously (4-0).

XII. OLD BUSINESS
A.  Current Planning Processing List/Advanced Work Program
Commissioners reviewed with staff and did not add any new items.

XIII. NEW BUSINESS

A. Consider cancelling the January 3, 2011 Planning Commission Meeting.
MOTION: Lucas moved to cancel the January 3, 2011 Planning Commission meeting. Irons seconded
the motion.

The motion carried unanimously (4-0).
XIV. ADJOURNMENT

Diodati adjourned the meeting at 10:20 p.m. to the next regularly scheduled Planning Commission
meeting at the Veterans Hall, 209 Surf Street, on Tuesday, January 18”1, 2011 at 6:00 p.m.

John Diodati, Chairperson

ATTEST:

Rob Livick, Secretary
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‘ATTACHMENT 3

FINDINGS OF FACT
MBCSD Wastewater Treatment Plant
Upgrade Project

The City of Morro Bay has prepared an Euvironmental Impact Report (EIR) pursuant to the
requirements of the California Environmental Quality Act (CEQA) (Public Resource Code
Section 21080(d)) and the State CEQA Guidelines (14 California Code of Regnlations Section
15063) evaluating potential environmental effects that may result from thie proposed Wastewater
Treatmeut Plant Upgrade Project (proposed project). These Findings of Fact liave been prepared
for the project pursuaut to State CEQA Guidelines Sections 15091 and 15093.

Certification of Final EIR

In accordance with State CEQA Guidelines Section 15090, the City of Morro Bay, as Lead
Agency for the project, certifies that:

(a) The Final EIR for the project lias been completed and processed in compliance with the
requirements of CEQA;

(b) The Final EIR was presented to the Morro Bay City Council, and as the decision-making
body for City, the Morro Bay City Council reviewed and considered the information
contained in the Final EIR prior to approviug the project;

(¢) The Final EIR reflects the City’s independeunt judgment and analysis.

With the adoption of these findings, the City of Morro Bay has exercised independent judgment
in accordance with Public Resource Code (PRC) Section 21082.1(c) while retaining its own
environmental consultant, i.e., directing the consultant in preparation of the entire EIR as well as
reviewing, analyzing, and revising material prepared by the consultant.

These Findings of Fact have been prepared in accordance with CEQA and State CEQA
Guidelines. The purpose of these Findings of Fact is to satisfy the requirements of PRC Section
21081 and Sections 15090, 15091, 15092, 15093, 15094, and 15097 of the State CEQA
Guidelines, in connection with the approval of the Wastewater Treatment Plant Upgrade Project,

Before project approval, a Final EIR must be certified pursuant to Section 15090 of the State
CEQA Guidelines. Additionally, the City of Morro Bay must make one or more of the following
findings in its Findings of Fact, accompanied by a brief explanation of the rationale, pursuant to
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Findings of Facl

Chapter 1, Project Description describes the location, project overview, project objectives, and
the required permits and approvals for the project.

Chapter 2, CEQA Review and Public Outreach describes the steps the City has undertaken to
cotnply with the State CEQA Guidelines as they relate to public input, review, and participation
during the preparation of the Draft and Final EIR.

Chapter 3, Impacts Determined to be Less than Significant provides a sumnary of those
environinental issue areas where 110 reasonably foreseeable impacts wonld occur and those
impacts determined to be below the threshold of significance without the incorporation of
mitigation measures.

Chapter 4, Less-than-Significant Environmental Impacts with Mitigatiou provides a
summary of potentially significant environinental iinpacts for which implementation of proposed
feasible mitigation measures would avoid or substantially reduce the environmental impacts to
less-than-significant levels,

Chapter §, Significant and Unavoidable Environmental Impacts provides a suinmary of
poteuntially significant and significant environinental impacts for which no feasible mitigation
measures are identified, or for which implementation of proposed feasible mitigation measures
would not avoid or substantially reduce the environmental effects to less-than-significant levels.
This section also provides specific written findings regarding each significant impact associated
with the proposed project.

Chapter 6, Project Alternatives provides a summary of the alternatives considered for the
proposed project.

Record of Proceedings

The documents and other materials that constitute the record of proceedings upon which the
City’s project approval is based are located at the City offices: 955 Shasta Avenue, Morro Bay,
CA 93442, The City of Morro Bay is the custodian of such documents and other material that
constitute the record of proceedings. The record of proceedings is provided in compliance with
PRC Section 21081.6(a)(2) and Section 15091(e) of the State CEQA Guidelines.

Project Level Analysis

The Final EIR for the proposed project provides an analysis of potential impacts of all
construction, operational and routine maintenance actions and activities reasonably foreseeable
with implementation of the proposed project. In other words, the following project components
are evaluated at a level of detail that is typically provided in a project EIR (State CEQA
Guidelines Section 15161):

¢ Construction of a new wastewater treatinent plant (WWTP) elements and associated upgrades
to treatment facilities;
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CHAPTER 1
Project Description

The City of Morro Bay, as the Lead Agency, is adopting the proposed project as described in the
Draft EIR and amended in the Final EIR. The following is a brief overview of the project
description.

1.1 Project Location

The proposed project would be located at the existing Morro Bay-Cayucos WWTP located at 160
Atascadero Road in the City of Morro Bay in San Luis Obispo County. The City of Morro Bay
and the unincorporated community of Cayucos are located on the coast of California along State
Ronte 1 approximately 14 miles northwest of the City of San Luis Obispo.

1.2 Project Overview

The WWTP is owned and operated by the City of Morro Bay and Cayucos Sanitary District
(CSD). The proposed project would provide full secondary treatment for all effluent discharged
through its ocean outfall and provide tertiary filtration capacity equivalent to the peak season dry

- weather flow (PSDWF) of 1.5 million gallons per day (ingd). The tertiary filtered effluent would
meet Title 22 standards for disinfected secondary-23 recycled water and as such could be used for
limited beneficial uses, The proposed project would accommodate future improvements to
produce disinfected tertiary recycled water for unvestricted use in accordance with Title 22
standards. The City of Morro Bay and CSD (collectively “MBCSD”} anticipate reclaimed water
end uses would include, but not be limited to, treatment process applications onsite at the WWTP,
landscape irrigation around the perimeter of the WWTP, and offsite municipal and industrial
(M&I) applications such as dust control, soil compaction, street cleaning, municipal landscape
irrigation, and agricultural irrigation. ‘

The new treatment facilities would be built largely in the footprint of the existing sludge drying
beds, As a result, temporary solids handling facilities would be required during construction of
the new WW'TP, Once the new treatment facilities are complete and brought online, the existing
treatment facilities, electrical equipment, and yard piping would be decommissioned and
demolished. After demolition of the existing facilities, the vacant area would be graded and
finished with a surface treatment of either pavement or rock to create a flood flow pathway. The
existing ocean outfall would continue to be used to discharge the treated effluent to Estero Bay.,
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Findings of Fagt

WWTP to at least full secondary treatment. The proposed project would construet facilities to
provide full secondary treatment for all effluent discharged through its ocean outfall and to
provide enhanced treatment with tertiary filtration capacity equivalent to the peak season dry
weather flow (PSDWF) of 1.5 mgd.

The existing WWTP is located in a 100-year flood zone as designated by the Federal Emergency
Managemeut Agency (FEMA), The existing WWTP site is subject to inundation fromn a 100-year
storm event to depths ranging from 3.0 to 4.5 feet (Wallace Group, 2009). The results of a Flood
Hazard Analysis prepared for the WWTP Upgrade Project indicate that the flood elevation on
neighboring properties would increase if new facilities are built within the existing WWTP
footprint (Wallace Group, 2009). The Final WWTP Facility Master Plan recommends a
replacement WWTP be built immediately south of the existing facilities on engineered fill to raise
the finished grade above the 100-year flood elevation, This would mitigate potential-flooding
both onsite and offsite,

The objectives of the proposed project are as follows:

° Comply with the secondary treatment standards contained in 40 CFR Part 133;1
o Phase out the need for a 301(h) modified discharge permit;

° Minimize flooding impacts onsite at the WWTP and adjoining properties; and

° Accommodate future installation of reclamation capability to meet Title 22 requirements
for disinfected tertiary recycled water for unrestricted use,

1.4 Discretionary Actions

An EIR is a public document used by a public agency to analyze the potentially significant
environmental effects of a proposed project, to identify feasible alternatives, and to disclose
possible ways to substantially reduce or avoid such impacts to the physical environment (CCR,
Title 14, Section 15121). As an informational document, an EIR does not recommend for or
against approval of a project. The main purpose of an EIR is to inform governmental decision
makers and the public about the potential environmental impacts of a proposed project. This Final
EIR will be used by thie City of Morro Bay, as the Lead Agency under CEQA, and Responsible
Agencies in making decisions with regard to the construction and operation of the proposed
project, Responsible Agencies having discretionary approval over components of the project
include the Cayucos Sanitary District (CSD) who may use this EIR for budgetary purposes and/or
obtaining grauts or financing for CSD operations. If the proposed project is approved on the basis
of this analysis, the City would use the analysis contained within this EIR to support acquisition
of the following regulatory permits or approvals:

e City of Morro Bay: Conditional Use Permit (CUP); Coastal Development Permit (CDP)
e TU.S. Environmental Protection Agency: NPDES Permit

1 2002 Code of Federal Re gulations (CFR) Title 40, Prolection of the Environment, Chapter 1, Environmenial
Protection Apeney, Part 133, Secondary Treatment Regulation,
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CHAPTER 2
CEQA Review and Public Outreach

The City of Morro Bay has complied with CEQA and the State CEQA Guidelines during the
preparation of the EIR for the proposed project. In accordance with Section 15082 of the State
CEQA Guidelines, an initial NOP was circulated to local, state, and federal agencies and to other
interested parties in October 2008, A Revised NOP was later circulated on October 2009 to
inform the public that the City of Morro Bay Lias modified the proposed project from that
described in the previous NOP. Copies of the NOP and project documents were made available
on the City Web Site (www.morro-bay.ca.us); at the Morro Bay Public Library (625 Harbor
Street, Morro Bay); at City Hall (595 Harbor Street, Morro Bay); in the Public Services
Department (955 Shasta Avenue, Motro Bay); and at the Wastewater Treatinent office (160
Atascadero Road, Morro Bay). Copies were also available at the Cayucos Library (248 S. Ocean
Avenue, Cayucos); Cayucos Sauitary District (200 Ash Street, Cayucos); and CSD Web Site
(www.cayucossd.org). In response to the NOP, comment letters were received from various
organizations and interested parties. The NOP, scoping meeting material and reports, and
comments received on the NOP are included in Appendix A of the Draft EIR,

The Draft EIR was circulated for public review and comments in October 2010, initiating a 45-
day public review period pursuaut to CEQA and its implementing guidelines. The document and
Notice of Completion (NOC) was distributed to the California Office of Planning and Research,
State Clearinghouse. Relevant agencies also received copies of the document, A Notice of
Availability (NOA) was distributed to interested parties aud adjacent property owners and
residents, which informed them of where they could view the document and how to comment.
The purpose of the 45-day review period was to provide interested public agencies, groups and
individuals the opportunity to comment on the contents and accuracy of the document.

During the public comment period, copies of the Draft EIR were made available for review at the
following locations:

City of Morro Bay Web Site (www.morro-bay.ca.us/water/water.itm);
Cayucos Sanitary District Web Site (www.cayucossd.org);

Morro Bay Public Library (625 Harbor Street, Morro Bay);

Cayucos Library (248 S. Ocean Avenue, Cayucos);

Morro Bay Public Services Department (955 Shasta Avenue, Morro Bay);
Wastewater Treatment office (160 Atascadero Road, Morro Bay);
Cayucos Sanitary District (200 Ash Street, Cayucos);

ASAP reprographics — for purchase (495 Morro Bay Blvd, Morro Bay)
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CHAPTER 3

Impacts Determined to be Less than Significant

The following potential environmental impacts of the project are less than significant and
therefore do uot require mitigation measures.

3.1 Aesthetics

The proposed project would not substantially degrade the existing visual character or quality of
the site and its surroundings. The overall visual character of the general area would not be
significantly degraded as seen from surrounding views since these views are predominantly
industrial in character. Proposed facilities would be designed to be consistent with the
architectural theme compatible with the project site and neigliboring properties, which are also
chavacterized by existing visible industrial facilities, Therefore, impacts would be less than
significant. (Draft EIR p. 3.1-10)

3.2 Air Quality and Greenhouse Gas Emissions

The proposed project would not expose seusitive receptors to substantial pollutant concentrations.
Short-term construction activities of the proposed project and compliance with SLOCAPCD
thresholds would result in impacts that are less than significant. The proposed project would not
result in a long-term substantial source of carbon monoxide or toxic air contaminants emissions
during operation of the proposed project. Therefore, impacts would be less than significant, (Draft
EIR p. 3.1-25 - 3.1-26)

The proposed project would not conflict with implementation of state goals for reducing
greenhouse gas emissions and would not have a negative effect on Global Climate Change. The
project would not conflict with the California Air Resources Board (CARB). Furthermore, none
of the CARB early action strategies are applicable to wastewater freatment plants. The proposed
project would resulf in a small increase in local greenhouse gas (GHG) emissions due to the
construction of the proposed project and operational truck trips. However, the proposed WWTP
upgrade would be considered inherently energy efficient and potential future use of recycled
water produced at the new WWTP would reduce the relative amount of GHG emissions produced
comnpared to the use of desalinated water that is known to have the greatest energy requirement of
all water supply sources. Iinpacts associated with greenhouse gas emissions would be less than
significant, (Draft EIR p. 3.2-27 — 3.2-30)
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Findings of Fact

on local roadways and would therefore not generate substantial increase in ambient noise along
local roadways. Impacts would be less than significant, (Draft EIR p. 3.9-12)

3.8 Public Services and Utilities

The proposed project would not significantly increase the demand for disposal capacity of
biosolids, The proposed project would upgrade and construct freatment facilities and includes the
discontinuation of onsite composting. Sludge produced at the new facility would be hauled offsite
for composting or disposal in accordance with 40 CFR Part 503. The proposed project would
comply with federal and local statutes related to solid waste. Therefore, impacts on solid waste
facilities and disposal of biosolids would be less than significant, (Draft EIR p. 3-10-8)

The proposed project would not require the construction of new storm water drainage facilities.
Runoff would be coutained within the property and drained to the proposed Influent Pump
Station for treatment at the new WWTP and discharge to the ocean. Runoff would also coutinue
to be moved offsite through existing storin drain facilities, including drains to Morro Creek and
the beach, overflow to Atascadero Road, or through in-situ percolation, depending on the
surfacing in the flood flow pathway. No new offsite storm water drainage facilities would be
needed and impacts would be less tban significant. (Draft EIR p. 3.10-9 - 3.10-10)

Operation of the proposed project would increase energy consumption at the WWTP. However,
no offsite-improvements would be necessary to provide the additional energy to operate the
proposed new facility at full capacity. The facility would be connected to existing grid
infrastructure. Impacts associated with energy use would be less than significant. (Draft EIR p,
3.10-10)
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Findings of Fact

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measure 3.1-2 would
reduce the significant impact to a less than significant level.

Mitigation Measure 3.1-2: MBCSD shall ensure that all exterior lighting is shielded and
directed downward to minimize impacts to nighttime views. MBCSD shall minimize the
use of light poles and consider using light bollards. In addition, highly reflective finishes
shall not be used in the design for proposed structures.

Rationale/Supporting Explanation: Operation of the proposed project may result in additional
local light sources in the form of new security lighting that would be installed on all new facilities
that could potentially contribute to an increase in local ambient light, Mitigation Measure 3.1-2
would ensure new sources of light are shielded that would result in less than significant impacts
related to light and glare. (Draft EIR p. 3.1-11)

4.2 Air Quality and Greenhouse Gas Emissions

Impact 3.2-1; The Final EIR concludes in Impact 3,2-1 that the proposed project could violate air
quality standards or contribute substantially to an existing or projected air quality violation.
(Draft EIR p. 3.2-20)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.2-1a
through 3.2-1f would reduce the significant impact to a less than significant level.

Mitigation Measure 3.2-1a: MBCSD shall require the construction contractor to prepare a
Construction Activity Management Plan (CAMP) for submission to SLOCAPCD. Prior to
initiation of construction, the CAMP shall be approved by SLOCAPCD. The CAMP shall
include mitigation measures to minimize ROG and NOx, including but not limited to the
following Standard Mitigation Measures recommended by the CAMP Guidelines:

a. Maintain all construction equipment in proper tune according to manufacturer’s
specifications;

b. Tuel all off-road and portable diesel powered equipment with ARB certified motor
vehicle diesel fuel (non-taxed version suitable for use off-road);

¢. Use diesel construction equipment meeting ARB's Tier 2 certified engines or cleaner off-
road heavy-duty diesel engines, and comply with the State off-Road Regulation;

d. Use on-road heavy-duty trucks that meet the ARB’s 2007 or cleaner certification standard
for on-road heavy-duty diesel engines, and comply with the State On-Road Regulation;

e. Construction or trucking companies with fleets that that do not have engines in their fleet
that meet the engine standards identified in the above two measnres {e.g. captive or NOx
exempt area flects) may be eligible by proving alternative compliance;
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Findings of Fact

Mitigation Measuye 3.2-1¢; MBCSD shall evaluate whether naturally-occurring asbestos
(NOA) is present within the area of disturbance based on geotechnical information collected
at the site. JfNOA is present, then the construction contractor must comply with all
requirements of CARB’s Air Toxics Control Measure (ATCM). Compliance may include
preparation and implementation of an Asbestos Dust Mitigation Plan and aun Asbestos Health
and Safety Program for approval by APCD. If NOA is not found, then the construction
contractor shall file an exemption request with SLOCAPCD,

Mitigation Measure 3.2-1d: Prior to demolition activities, MBCSD shall retain a licensed
asbestos inspector to determine the presence of asbestos and asbestos-containing materials
(ACM) within buildings to be re-used and/or demolished. If asbestos is discovered, the City
would comply with asbestos abatement regulations to safely remove all ACM from the site.

Mitigation Measure 3.2-1e: Should hydrocarbou contaminated soil be encountered during
construction activities, the SLOCAPCD shall be notified as soon as possible and no later than
48 hours after affected material is discovered to determine if an SLOCAPCD Permit will be
required. In addition. the following easures shall be implemented immediately after
contaminated soil is discovered;

a. Covers on storage piles shall be maintained in place at all times in areas not actively
involved in soil addition or removal:

b. Contaminated soil shall be covered with at least six inches of packed uncontaminated
soil or other TPH non-permeable barrier such as plastic tarp. No headspace shall be

allowed where vapors could accumulate;

¢. Covered piles shall be desizned in such a way to eliininate erosion due to wind or
water, No openings in the covers are permitted;

d. The air quality impacts from the excavation and [tgul trips associated with removing the
contaminated soil shall be evaluated and mitigated if total emissions exceed the
APCD’s construction phase thresholds;

¢. During the soil excavation, odors shall not be evident to such a degree as to cause a
public nuisance; and ,

f. Clean soil shall be segregated from contaminated soil.

Mitigation Measnre 3.2-1f; Prior to the start of the project, MBCSD shall contact the
SLOCAPCD for specific information regarding construction permitting requirements,

Rationale/Supporting Explanation: Construction of the proposed project would generate short-
term construction-related emissions that would result in adverse effects on air quality, Emissions
generated fromn construction activities would include fugitive dust sources, combustion emissions
from heavy off-road construction equipment, constrnction worker trips, and evaporative
emissions from asphalt paving and architectural coatings. The proposed project would increase
operational emissions that would be generated primarily from on-road vehicular traffic during on-
and off-site operational activities, Implementation of Mitigation Measures 3.2-1a through 3.2-1f
would ensure air quality impacts generated durkug construction and operation of the proposed
project are reduced to a less than significant level, (Draft EIR p. 3.2-20 —3.2-24)
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Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
enviromnental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.7-1 and
3.7-3 would reduce the significant impact to a less than significant level.

Implement Mitigation Measures 3.7-1 and 3.7-3.

Rationale/Snpporting Explanation; Construction and operation of the proposed project would
not impact the tidewater goby fish species that may potentially occur south of the proposed
project area within Morro Bay. The proposed project would be located within the Morro
Watershed, which drains to Estero Bay and the Pacific Ocean and does not drain to Morro Bay.
The ocean outfall associated with the WWTP is also located offshore within Estero Bay.
Therefore, there would be 1o impact to the tidewater goby. Construction activities may impact
steethead fish species that may occur within the Morro Creek even though there are no recent
recordings of existence at this time, Implementation of Mitigation Measures 3.7-1 and 3.7-3
would ensure that MBCSD obtains and complies with the requirements of the dewatering permit
prior to the start of construction, Therefore, potential impacts to steelhead due to dewatering
discharges and other construction activities would be reduced to a less than significant level.
(Draft EIR p. 3.3-6 - 3.3-7)

Impact 3.3-5: The Final EIR concludes in Impact 3.3-5 that the proposed project could have a
substantial effect on plant species. (Draft EIR p. 3,3-9)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.7-1 and
3.7-3 would reduce the significant impact to a less than significant level.

Implement Mitigation Measures 3.7-1 and 3,7-3,

Rationale/Supporting Explanation: Storm water discharges generated during construction and
operation of the proposed project would indirectly affect riparian habitat within Morro Creek,
which may include special-status plant species. Implementation of Mitigation Measures 3.7-1 and
3.7-3 would ensure that the City obtains all required permits and prepares the associated plans
that manage storm water runoff during construction. Mitigation would ensure that project
operational activities include the implementation of storm water management plans, monitoring
and BMPs reduce impacts on special-status plant species in Morro Creck due to storm water
quality to a less than significant level. (Draft EIR p. 3.3-9—3.3-10)

Iinpact 3.3-6: The Final EIR concludes in Impact 3,3-6 that the proposed project could have a
substantial adverse effect on riparian habitats and natural communities of special concern, (Draft
EIR p. 3.3-10)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
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implement an archaeological monitoring plan. The plan shall include, but not be limited to,
provisions for the monitoring of all ground-disturbing activities by a qualified
archaeologist, including but not limited to trenchiug, boring, grading, removal of retired
facilities, and nse of staging areas and access roads. The duration and timing of monitoring
shall be determined by the qualified archaeologist in consultation with the lead agency and
based on the grading plans,

In the event that cultural resources are unearthed during ground-disturbing activities, the
archaeological monitor shall be empowered to halt or redirect ground-disturbing activities
away from the vicinity of the find so that the find can be evaluated, The monitor shall
prepare and submit to the City brief weekly monitoring reports as well as one final
monitoring report summarizing the results of the monitoring activity and describing any
cultural resources recovered in the duration of monitoring.

Due to the sensitivity of the project area for Native American resources, at least one Native
American monitor shall also monitor all ground-disturbing activities in the project area.
Selection of monitors shall be made by agreement of the City and the Native American
groups identified by the Native American Heritage Commission as having affiliation with
the project area.

Mitigation Measure 3.4-1b: If cultural resources are encountered, all activity in the
vicinity of the find shall cease until it can be evaluated by a qualified archaeologist. If the
archacological monitor determines that the resources may be significant, the qualified
archaeologist will notify the lead agency and will develop an appropriate treatment plan for
the resources. The archaeologist shall consult with Native American monitors or other
appropriate Native Ainerican representatives in determining appropriate treatment for
unearthed cultural resources if the resources are prehistoric or Native American in nature.

In considering any suggested mitigation proposed by the archaeologist in order to mitigate
impacts to cultural resources, the Project proponent will determine whether avoidance is
necessary and feasible in light of factors sucli as the nature of the find, project design,
costs, and other considerations, If avoidance is infeasible, other appropriate measures (e.g.,
data recovery) will be instituted. Work may proceed on other parts of the Project site while
mitigation for cultural resources is being carried out.

Rationale/Supporting Explanation: The potential staging area for construction equipment and
vehicle traffic during the construction phase of the proposed project would be to the north of the
WWTP. The potential staging area may have some sensitivity for buried cultural resources or
human remains that may be disturbed during grading, excavation or other subsurface activities.
Implementation of Mitigation Measures 3.4-1a and 3.4-1b would ensure that potential
archacological resources are managed and handled appropriately during construction, including
the unintentional unearthing of resources. Impacts would be reduced to a less than significant
level, (Draft EIR p. 3.4-21 —3.4-22)

Impact 3.4-3: The Final EIR concludes in Impact 3.4-3 that the proposed project could adversely
affect paleontological resources. (Draft EIR p. 3.4-22)

Finding: The City of Motro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
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Impact 3.4-4: The Final EIR concludes in Impact 3.4-4 that the proposed project could result in
the disturbance of human remains. (Draft EIR p. 3.4-24)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.4-1a and
3.4-4 would reduce the significant impact to a less than significant level.

" Tinplement Mitigation Measure 3.4-1a.

Mitigation Measure 3.4-4: Halt Work if Human Skeletal Remains are Identified
During Construction, If human skeletal remains are uncovered during Project
construction, the Project proponent will immediately halt work, contact the San Luis
Obispo County coroner to evaluate the remains, and follow the procedures and protocols
set forth in Section 15064.5 (e)(1) of the CEQA Guidelines. If the County coroner
determines that the remains are Native American, the coroner will contact the NAHC, in
accordance with Health and Safety Code Section 7050.5, subdivision (¢), and Public
Resources Code 5097.98 (as amended by AB 2641). The NAHC will then identify the
person(s) thought to be the Most Likely Descendent (MLD) of the deceased Native
American, who will then help determine what course of action should be taken in dealing
with the remains.

The archaeologist, City, and MLD shall make all reasonable efforts to develop an
agreement for the treatment, with appropriate dignity, of human remains and associated or
unassociated funerary objects (CEQA Guidelines Section 15064.5(d)). The agreement
should take into consideration the appropriate excavation, removal, recordation, analysis,
custodianship, curation, and final disposition of the human retnains and associated or
unassociated funerary objects. If the MLD and the other parties do not agree on the reburial
method, the project will follow Section 5097.98(b) of the California Public Resources
Code, which states that “the landowner or his or her authorized representative shall reinter
the human remains and items associated with Native American burials with appropriate
dignity on the property in a location not subject to further subsurface disturbance.”

Per Public Resources Code 5097.98, the landowner shall ensure that the immediate
vicinity, according to generally accepted cultural or archaeological standards or practices,
where the Native American human remains are located, is not damaged or disturbed by
further development activity until the landowner has discussed and conferred, as prescribed
in this section (PRC 5097.98), with the most likely descendents regarding their
recommendations,

Rationale/Supporting Explanation: The high level of historic and prehistoric activity in the
project area may suggest that previously unknown human remains could be present as evidenced
by large historic and prehistoric sites near the project area and burials present in the nearby sites.
Construction and excavation activities may uncover or inadvertently damage human remains,
which could be a significant impact. Implementation of Mitigation Measures 3.4-1a and 3.4-4
would ensure that any impacts to encountered lluman remains would be less than significant and
that proper procedures to temporarily halt construction are taken, (Draft EIR p. 3.4-24)
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potential effects of liquefaction on the proposed project would be reduced to a less than
significant level, (Draft EIR p. 3.5-11 —3.5-12)

Impaet 3,5-3: The Final EIR concludes in Impact 3.5-3 that construction of new facilities and
demolition of existing facilities could result in substantial soil erosion. (Draft EIR p. 3.5-12)

Fiuding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmertal effect as identified in the Final EIR, Specifically, Mitigation Measure 3.5-3 would
reduce the significant impact to a less than significant level.

Mitigation Measure 3.5-3: To control water and wind erosion during construction of the
project, MBCSD shall ensure that contractors implement Best Management Practices
(BMPs) to control wind and water erosion during and shortly after construction of the
project and permaunent BMPs to control erosion and sediinentation once construction is
complete, The BMPs could iuclude, but would not be limited to, sediinent barriers and
traps, silt basins, silt fences, and soil stockpile protection measures,

Rationale/Supportiug Explanation; Excavation and demolition activities during construction
could result in erosion in rain or higlt wind events, Implementation of Mitigation Measure 3.5-3
would reduce erosion through the inanagement of water and wind erosion during construction
activities and the incorporation of both temporary and permanent BMPs once construction is
complete, (Draft EIR p. 3.5-12 —3.5-13)

Impact 3.5-4: The Final EIR concludes in Impact 3.5-4 that the proposed project components
would be located on unstable soils that could expose structures to risk of damage due to
settlement. (Draft EIR p. 3.5-13)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.5-2 and
3.5-4 would reduce the significant impact to a less than significant level.

Iinplement Mitigation Measure 3.5-2.

Mitigation Measure 3.5-4: The design-level geotechnical evaluation described in
Mitigation Measure 3.5-2 shall include a review of the surface and near-surface soils in the
areas where new project components will be constructed and where excavated spoil
materials will be stockpiled, The evaluation shall determine if the underlying soils have
adequate strength to support the proposed facilities and stockpiles and, if not, shall provide
recommendations to avoid this hazard, Recommendations made as a result of these
investigations shall be considered during project design and the evaluation report shall
become part of the construction documents for the project.
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Disposal of all hazardous materials shall be in compliance with applicable California
hazardous waste disposal laws. The construction contractor(s) shall contact the local fire
agency and the Environmental Health Services Division of the San Luis Obispo County
Public Health Department County Depariment of Public Health, Environmental Health
Division, for any site-specific requirements regarding hazardous materials or hazardous
waste containment or handling,

Mitigation Measnre 3.6-1¢: In the eveut of an accidental release of hazardous materials
during construction, containment and ¢lean up shall occur in accordance with applicable
regulatory requirements,

Mitigation Measure 3.6-1d: Oil and other solvents used during maintenance of
construction equipment shall be recycled or disposed of in accordance with applicable
regulatory requivements. All hazardous materials shall be transported, handled, and
disposed of in accordance with applicable regulatory requirements.

Mitigation Measure 3.6-1e: The implementing agencies shall require the construction
contractor(s} to prepare a Site Safety Plan in accordance with applicable regulatory
requirements,

Mitigation Measure 3.6-1f: The implementing agencies shall require the construction
contractor(s) to prepare and implement a Safety Program to ensure the health and safety of
construction workers and the public during project construction. The Safety Program shall
include an injury and illness prevention program, as site-specific safety plan, and
information on the appropriate personal protective equipment to be used during
construction,

Rationale/Supporting Explanation: Operation of the proposed project would not require
additional amounts of existing hazardous materials of sodium hypochlorite and sodium bisulfate.
Therefore, potential impacts associated with the risk of accidental upset of hazardous materials
would be limifed to the construction phase of the project and associated transportation of
construction equipment, Implementation of Mitigation Measures 3.6-1a through 3.6-1f would
ensure that risks to accidental upset of hazardous materials are reduced to a less than significant
level by requiring BMPs during project construction. (Draft EIR p. 3.6-9)

Impact 3.6-3: The Final EIR concludes in Impact 3.6-3 that the proposed project would handle
hazardous materials within one-quarter mile of Morro bay High Schiool. (Draft EIR p. 3.6-11)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measures 3.6-1a
through 3.6-1f and 3.11-1 would reduce the significant impact to a less than significant level.

Implement Mitigation Measures 3.6-1a through 3.6-1fand 3.11-1,

Rationale/Supporting Explanation: Potential impacts associated with the transportation of
hazardous materials within schools would be limited to the construction phase of the proposed
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Mitigation Measure 3.7-2: MBCSD shall require the construction contractor to file a
Notice of Intent to comply witli the SWRCB or CCRWQCB Low-Threat General WDRs
prior to initiating excavation and dewatering activities and to comply with all requirements
and conditions of the General WDRs, including preparation of a discharge monitoring plan

(DMP),

Mitigation Measure 3.7-3: MBCSD shall file a Notice of Intent to comply with the
NPDES General Industrial Permit requirements upon completion of the proposed project.
MBCSD also shall prepare a SWPPP and monitoring plan, as required by the General
Industrial Permit, that identify sources of pollutants and the measures to be implemented to
manage the sources and reduce storm water pollution, The SWPPP shall include relevant
BMPs from the City of Morro Bay’s SWMP.

Ratiouale/Supporting Explanation: Project construction wonld involve earthmoving activities
such as excavation, grading, soil stockpiling, and filing that could degrade water quality, Project
operation could impact water quality due to storm water runoff occurring onsite, Implementation
of Mitigation Measures 3.7-1 through 3.7-3 would ensure that project operation and construction
does not iinpact water quality or violate waste discharge requirements by requiring adherence to
all permits, management plans and associated BMPs. Impacts would be reduced to a less thau
significant level. (Draft EIR 3.7-16 - 3.7-17)

TInpact 3.7-2: The Final EIR concludes in Impact 3.7-2 that construction of the proposed project
could result in dewatering of shallow groundwater resources and contamination of surface waters.
(Draft EIR p. 3.7-18)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR. Specifically, Mitigation Measure 3.7-2 would
reduce the significant impact to a less than significant level.

Implement Mitigation Measure 3.7-2.

Rationale/Supporting Explanation: Dewatering activities associated with the construction of
the proposed project could potentially degrade surface water or groundwater quality due to
discharge of typical construction materials such as silt, fuel, grease or other cheinicals,
Implementation of Mitigation Measure 3,7-2 would require compliance of permits associated
with the management of construction dewatering activities. Construction dewatering impacts to
surface water or groundwater quality would be reduced to a less than significant level. (Draft EIR
p.3.7-18)

Imypact 3.7-3: The Final EIR concludes in Iimpact 3.7-3 that the proposed project would alter the
drainage pattern of the project site and floodplain and could place structures within a 100-year
flood hazard area, (Draft EIR p. 3.7-19)

Findinug: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
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(2) Implement “quiet” pile-driving technology (such as predrilling piles and the use of
more than one pile driver to shorten the total pile driving duration), where feasible, in
consideration of geotechnical and structural requiremnents and conditions;

(3) Use noise control blankets on building structures to reduce noise emissions from the
site; and :

(4) Monitor the effectiveness of noise attenuation measures by collecting noise
measurements.

Rationale/Supporting Explanation: Construction activities would generate noise at levels that
would be substantially greater that existing noise levels at nearby sensitive receptor locations and
would exceed the noise staudards of 50 dBA. Implementation of Mitigation Measure 3.9-1 and
3.9-2 would ensure that project construction occurs during daytime hours and would further
mitigate noise associated with pile driving and other extrerne noise-generating construction
impacts. Impacts would be reduced to a less than significant level. (Draft EIR p. 3.9-10)

Impact 3.9-3: The Final EIR concludes in Impact 3.9-3 that project operation could result in
substantial increases in ambient noise levels in the project vicinity above levels existing without
the project, (Draft EIR p. 3.9-12)

Finding: The City of Morro Bay finds that changes or alterations have been required in, or
incorporated into, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR, Specifically, Mitigation Measures 3.9-2 and
3.9-3 would reduce the significant impact to a less than significant level.

Implement Mitigation Measure 3.9-2

Mitigation Measure 3,9-3; If a vibratory compactor is used within 25 feet of any structure,
the construction contractor shall conduct crack surveys before drilling to prevent potential
architectural damage to nearby structures. The surveys shall be done by photographs,
video tape, or visnal inventory, and shall include inside as well as outside locations, All
existing cracks in walls, floors, and driveways shall be documented with sufficient detail for
comparison after construction to determine whether actual vibration damage occurred. A
post-construction survey shall be conducted to document the condition of the surrounding
buildings after the construction is complete.

Rationale/Supporting Explauation: Construction activities may require vibratory compaction
that has the potential to generate vibration levels that exceed the ground-borne vibration
tliresholds for building damage within a distance of 25 feet. Vibration impacts would only be
experienced for a short period of time, but would still be considered significant during the
construction phase of the project. Implementation of Mitigation Measure 3.9-2 and 3.9-3 would
require crack surveys before and after drilling activity to buildings within 25 feet from vibratory
compaction activity to observe potential and actual vibratory damage. Impacts would be reduced
to a less than significant level, (Draft EIR p. 3.9-11)
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4.10 Transportation and Traffic

Impact 3.11-1: The Final EIR concludes in Impact 3.11-1 that construction and demolition
activities may result in short-term increases in vehicle trips by construction workers and
construction vehicles that could potentially cause an increase in traffic on roads within the project
vicinity. (Draft EIR p. 3.11-7)

Finding: The City of Morro Bay finds that changes or alterations liave been required in, or
incorporated iurto, the proposed project that avoid or substantially lessen the significant
environmental effect as identified in the Final EIR, Specifically, Mitigation Measure 3.11-1
would reduce the significant impact to a less than significant level.

Mitigation Measure 3.11-1: MBCSD shall require the construction contractor to prepare
and implement a Traffic Control/Traffic Management Plan to minimize impacts during
project construction. The Traffic Control/Traffic Management Plan shall include, but not be
limited to, the following measures:

e The City of Morro Bay shall maintain access for local land uses including public
properties, recreational properties, beachfront access, and commercial properties during
construction activities,

o Emergency services access to local land uses will be maintained for the duration of
construction activities, Local emergency service providers will be informed of lane
closures and detours,

e The City of Morro Bay shall post advanced warning of construction activities to allow
motorists to select alternative routes in advance.

e The City of Morro Bay shall arrange for a telephone resource to address public
questions and complaints dnring project construction.

o The City of Morro Bay shall comply with roadside safety protocols, so as to reduce the
risk of accident.

¢ For roadways requiring lane closures, the City of Morro Bay (and the construction
contractor) shall develop circulation plans to minimize impacts to local street
circulation. This would include the use of signing to guide vehicles around the
construction zone.

¢ Include a plan to coordinate all construction activities with the San Luis Coastal
Unified School District at least two months in advance. The San Luis Coastal Unified
School District shall be notified of the timing, location, and duration of construction
activities, The implementing agencies shall require its contractor to maintain vehicle,
pedestrian, and school bus service during construction through inclusion of such
provisions in the construction confract. The assignment of temporary crossing guards at
designated intersections may be needed to enhance pedestrian safety during project
construction. Also, the following provisions shall be met:

— A minimum of two months prior to project construction, the implementing agencies
shall coordinate with the San Luis Coastal Unified School District to identify peak
circulation periods at the Morro Bay High School (i.e., the arrival and departure of
students), and require their contractor to avoid lane closures during these periods.

~ A minimum of two months prior to project construction, the implementing agencies
shall coordinate with the San Luis Coastal Unified School District to identify
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CHAPTER 5
Significant Environmental Impacts

The proposed project does not result in significant and unavoidable impacts for the environmental
resources analyzed and discussed in the Draft EIR. The Final EIR concludes that any potentially
significant environmental effects associated with construction and operation of the proposed
project could be mitigated to a level of less-than-significant.
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Bioreactor (MBR) Alternative (Alternative 2) would meet all the project objectives aud would
result in similar impacts to those described in the Final EIR for the proposed project, with
exception to air quality and water quality. Alternative 2 would use more energy for the proposed
new facilities that would cause an iucrease in GHG impacts, but wounld not have a negative effect
on Global Climate Change. Alternative 2 would not lessen or avoid impacts to water quality
associated with the proposed project. The Chorro Valley Location Alternative (Alternative 3)
would construct additional wastewater treatment facilities in a new location separate from the
existing WWTP. Alternative 3 would meet all project objectives and have similar impacts to
those identified in the Final EIR, but would increase impacts to many resources associated with
aesthetics; construction impacts associated with air quality, noise, and traffic; odor; biological
resources; hazards and hazardous materials; hydrology and water quality; and land use,
agricultore, forestry, and recreation. Overall, Alternative 2 represents a tradeoff between the
provision of recycled water and the energy required to produce such recycled water in
comparison to the proposed project, Therefore, Alternative 2 and the proposed project would are
considered environmentally equivalent alternatives and neither would be more superior to the
other. Nouetheless, the JPA voted to proceed with the proposed project as the preferred
alternative of upgrading the WWTP to full secondary treatment with tertiary filtration with the
intention to potentially provide future improvements that would distribute tertiary recycled water
for unrestricted use if decision-makers find it necessary for such use.

6.1 No Project Alternative

Description: According to Section 15126.6(e) of the State CEQA Guidelines, discussion of the
No Project Alternative must include a description of existing conditions and reasouably-
foreseeable future conditions that would exist if the project were not approved, Under the No
Project Alternative, existing operations at the WWTP would remain the same and would not
result in any upgraded facilities to comply with renewed waste discharge requirements
established by the Central Coast RWQCB or allow MBCSD to phase out the 301(h) modified
discharge permit, MBCSD has entered into a legal agreement with the Central Coast RWQCB to
phase out the need for the 301(h) modified discharge permit by upgrading the WWTP to at least
full secondary treatment. The No Project Alternative would violate the terms of the Settlement
Agreement made with the RWQCB, (Draft EIR p. 6-3)

Finding: The City finds that the No Project Alternative is infeasible because it fails to meet any
Project objectives or provide the benefits of the Project related to wastewater treatment and
potential improvement of effluent water quality.

Rationale/Supporting Explanation: Implementation of the No Project Alternative would result
in greater impacts to water quality and would only meet one of the four project objectives, The
No Project Alternative would not resnlt in the installation of treatment facilities to produce
reclaimed water that meets Title 22 standards for beneficial reuse. There would be no recycled
water produced or used in the vicinity of the WWTP. The only project objective that the No
Project Alternative would meet is to not alter the flood impacts on adjoining properties. No
changes would be made to the WWTP and therefore no changes to storm flows or flood
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6.4 Alternative 3: Chorro Valley Location

Description: Alternative 3 involves constructing a new facility at a new location inland from the
existing plant. This location was identified as a result of a series of feasibility studies conducted
to examiue fatal flaws in developing a stand-alone treatment plant in a new location. (Draft EIR
p. 6-7)

Finding: The City finds that the Alternative 3 is infeasible because it would not satisfy all the
project objectives and would not avoid any significant impacts of the proposed project.

Rationale/Supporting Explanation: Moving the treatment plant from its existing location to the
Chorro Valley location or any other inland location would not avoid any significant impacts of
the proposed project and could potentially create several new significant environmental impacts
associated with aesthetics; construction impacts to air quality and GHG emissions, noise, and
traffic; odor; land use compatibility; energy use; and water quality, Therefore, Alternative 3
would not be a feasible alternative in comparison to the proposed project. (Draft EIR p. 6-7)
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ATTACHMENT 4

MITIGATION MONITORING AND REPORTING
PROGRAM

MBCSD Wastewater Treatment Plant Upgrade
Final Environmental Impact Report

In accordance with Section 15091(d) and Section 15097 of the CEQA Gnuidelines, which require
a public agency to adopt a program for reporting on or nionitoring required changes or conditions
of approval to substantially lessen significant enviromnental effects, the Mitigation Monitoring
and Reporting Program is hereby adopted for this project.

This Mitigation Monitoring and Reporting Program (MMRP) summarizes the mitigation
commitments identified it the Morro Bay-Cayucos Wastewater Treatment Plant Upgrade Final
EIR (State Clearinghonse No. 2008101 138). Mitigation measres are presented in the same order
as they ocenr in the Final EIR, The columns in the MMRP table provide the following
information:

o Mitigation Measure(s); The action(s) that will be taken to reduce the impact to a less-
than-significant level.

¢ Implementation, Monitoring, and Reporting Action: The appropriate steps to
implement and document compliance with the mitigation measures,

o  Responsibility: The agency or private entity responsible for ensuring implementation of
the mitigation measure. However, until the mitigation measures are completed, the City
of Morro Bay, as the CEQA Lead Agency, remains responsible for ensuring that
implementation of the mitigation measures occur in accordance with the program (CEQA
Guidelines, Section 15097(a)).

e Monitoring Schedule: The general schedule for conducting each monitoring task, either
prior to construction, during construction, and/or after construction.
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FILE GOV ATTACHMENT 5 s

CITY O MORRO BAY DEC 22 200
PUBLIC SERVICES DEPARTMENT ' ety ot taora iy

AP P EA L 14 O R M Ruhll: Senivas Dspantmant

APPEAL FROM THE DECISION OR ACTION OF (GOVERNING BODY OR CITY OFFICER):

Plasvwnn ey Cormvnission

APPEAL OF SPECIFIC DECISION OR ACTION:

'De‘*"‘:lﬁ“\ f% Cpo 332 and UPo-207 and e o Prommead B Oei-”n"r-:f?@l’léw

PERMIT TYPE BEING APPEALED (IE. COASTAL PERMIT, USE PERMIT, TENTATIVE SUBDIVISION):

DATE DECISION OR ACTION RENDERED:
December 10, 2010

APPELLANT (PLEASE PRINT,
r 4 75}%661 / {;Q—chqlf\ wWostewader Trantwpnt Dwgion mec]f/

SIGNATURE: %,) Lo /&’OA &

ADDRESS: TELEPHONE NUMBER:

il L0 Mascadevo Li;%mL Move Bisy 06 - 7L 2l |

GROUNDS FOR THE APPEAL (ATTACH SHEETS AS NECESSARY):

Ac fieon of \H e f’l'cmn'im @Wvﬂiﬁﬁmﬂ /;1 Qz»% VVOE m;,v;emc\/a 2] L’&f—/rﬁafm

J
of the  Fnal Fle amdd aiﬁoml/a] £ e Cuslal sud” Ve Parmids

M5 LUt\HMu/’r Me vt 4’

REQUESTED RELIEF OR ACTION:

(oachbirorion of e Flnel Bl and  apprval of dhe

\ — .
Use Peymid UPD-207 gund  Coasded 'Drfv’é\ogmewf evwied Cps-339

FOR OFFICE USE ONLY
DATE APPEAL FILED: ACCEPTED BY:
APPEAL BODY:
DATE OF APPEAL HEARING:

SAPlanning\Samples & Stocks\Form\Appeal.doc




2

MORRO BAY/CAY

UCOS

ATTACHMENT 6

WASTEWATER

FOR REDUCEQG PLANS 0 i 2

JORIGINAL SCALE IS INIMCHES |5—' i R

PROJECT LOCA n,oﬂ

VICINITY MAP

NTS

-7

SAN LUIS
OBISFPO
COUNTY

ey
s WNTP- PR Lenton A

] [
EEE] Potandad Ot Braging Ariz T §

PROJECT LOCATION MAP

NTS

PROJECT MANAGER:

R. DENNIS DELZEIT, P.IE. 22340
974 CAMINO CABALLO

NIPOMO, CA 93444

PH: 805—-441-1863

EMAIL: delzeit®charter.net
FAX: 805—-928-2028

ENGINEER:

STEVE HYLAND

VICE PESIDENT, MWH AMIERICAS,
2121 N. CALIFORNIA BIVD.
WALNUT CREEK, CA 94598

PH: 925-827—-4500

PH: 925-627—-4711

FAX: 925—-627-4501

EMAIL: steve.hyland®mwhglobal.com

INC.

ARCHITECT:

PAT BLOTE

RRM DESIGN GROUP

3765 S, HIGUERA ST., SUITE
SAN LUIS OBISPO, CA 93401
PH: 805—-543—-1794

FAX: 805—543—-48609

EMAIL: PLBlote@rrmdesign.com

102

TREATMENT PLAN UPGRADE

OWNER

CITY OF MORRO BAY/
CAYUCOS SANITARY DISTRICT
9565 SHASTA

MORRO BAY, CA 93422
PHONE: 805-772—-6272

APN: 066—-331-032,033,034

PROJECT DATA

LAND USE: GENERAL (LIGHT) INDUSTRIAL

WITHIN INTERIM OPEN SPACE (I) OVERLAY

ZONING: LIGHT INDUSTRIAL {M—1/PD)

SITE ADDRESS:
1680 ATASCADERO ROAD
MORRO BAY, CA 93422

PROJECT DESCRIPTION:

MORRO BAY/CAYUCOS WASTEWATER
TREATMENT PLANT UPGRADE
SETBACK STANDARDS FOR M-—1 ZONING

MAX. BUILDING HEIGHT — 30 FT,
MIN. FRONT YARD SETBACK — 25 FT.
MIN. SIDE YARD SETBACK — 10 FT.
MIN. REAR YARD SETBACK - 0 FT.

SHEET DIRECTORY

MBCSD PROPOSED WASTEWATER TREATMENT PLANT UPGRADE PROJECT
FACILITY ESTIMATED AREA ESTIMATED LENGTH | ESTIMATED WIDTH |ESTIMATED DIAMETER |ESTIMATED HEIGHT (8)

SF, FT. T FT. T,
Adusnl Purp Stafon 450 24 ]
Resdhdls Facdly plal E4 33 2
Qeddaton Dichi 12,500 50 S0 L]
Onddafen Dich2 12,500 2850 Bl 1"
Secondary Clzrifer 1 5020 4] 3
Secoriary ClariZer 2 5020 ED 6
RASIAAS Pump Staton 1200 40 w B8
Seeondary Pump Staion =] 40 20 8
Terfary Fifer 480 4 20 14
TedEary Fifer [Fuhure) 480 24 20 14
Ciferine Contast Bashn 1400 n 20 L]
Chlering Contast Bash 2 14 70 0 a
Chlorine Contact Basin (Futurs) 1409 70 20 ]
Chenveal BtaSon 5] 43 n 8
LHTY Water Pump Slation 153 16 12 B
Reclzsimad water Pump Stafion (Fuhre) 19 1% 12 -]
Standyy Possr e42 40 18 18
Vaintanance Buldng 210 T2 2 24
Operafons Buldng {2 Sty IT4D 82 38 o
Housshold Huzardoizs VWasts 1280 2] 18 10
(a) EsSmated haight shiree naw grads of Elevaion 20 feet.

1. TITLE SHEET

2, EXISTING SITE PLAN

3. NEW SITE PLAN

4. DEMOLITION PLAN

5. MAINTENANCE BLDG. FLOOR PLAN

6. OPERATIONS BLDG. FLOOR PLAI_\I -
E l"frzl:ﬁ‘:-‘

Deslgn
Data
Provided by
MWH

Faty,

TITLE SHEET

MORRO BAY/CAYUCOS SANITARY DISTRICT
WASTEWATER TREATMENT PLANT UPGRADE

Jo ATAERT

DESFSMERS: JIX
DEANNBY: X%

DATE: EIAITR

DRAWING NO.

1
1 OF 8 SHEETS

REV.| OATE BY | DESTRBTION OF REVISIONS
H




Plot Date: 08-NOV-2010 11:25

Usor: dkmagon
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Filo: MBGOSC_Existing Silo_Budgn  Model; Layout! ColerTabla: bw.eth DaslgnScrip MWH_lplat_PenTahla_V89,p0n PloiScalo: 007570411

DATE

BY

DESCRIPTEON

SCALE WARHING

DESIGNEQ_ RSASAK] |

DRAVWH __ DMASON

CHECKED _S HYLAND

* o+ ® W

MORRO BAY AND CAYUCCS SAHITARY DISTRIGT
WASTE WATER TREATIMENT PLANT UPGRADE

EXISTING SITE PLAN

SHEET

1002513




Plot Date: 08-NOV-2010 11:23

Uger: dkmason

o_V89.pon  PlotScalo: 0.078704:1

dgn  Modol: Layout! ColorTable: bw.eth  DoslgnSeript; MWH_ Iplot_PonTab!
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R e Tt
|

LTI ey

- ""'|r

2 ™
Dt o szt

\v
A

e

LEGEND

Cs CHEMICAL STATION

CCB CHLORINE CONTACT BASIN
HZ HOUSEHOLD HAZARDOUS WASTE
IPS INFLUENT PUMP STATION

MB MAINTENANCE BUILDING

oB OPERATIONS BUILDING

oD OXIDATION DITCHES

RAS RETURN ACTIVATED SLUDGE
RF RESIDUALS FACILITY

RW RECLAIMED WATER (FUTURE)
SC SECONDARY CLARIFIERS

SP STANDBY POWER
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AGENDA NO: B-3
MEETING DATE: January 11, 2011

Staff Report

TO: Honorable Mayor and City Council DATE: December 29, 2010
FROM: Rob Schultz

SUBJECT: Ordinance No. 565 Amending Morro Bay Municipal Code Section 2.08.010 of
the Morro Bay Municipal Code Regarding Council Meetings Time and Date;
Introduction and First Reading

RECOMMENDATION:

Per Council direction, we recommend Council accept public comment and then move for
introduction and first reading of Ordinance No. 565, by number and title only, amending Morro Bay
Municipal Code Section 2.08.010.

FISCAL IMPACT:
None at this time.

BACKGROUND:

The City Council on December 13, 2010 directed Staff to change the City Council meeting dates
from the second and fourth Mondays to the second and Fourth Tuesdays. Morro Bay Municipal
Code Section 2.08.010 currently provides the following:

2.08.010 - Time and date.

Regular meetings of the city council shall be held on the second and fourth
Mondays of each month at six p.m., or the next succeeding day which is
not a holiday.

Prepared By: Dept Review:
City Manager Review:

City Attorney Review:




Staff Report — City Attorney Meeting Date: 1/11/10

Amendment to MBMC regarding City Council Meeting Dates

Ordinance No. 565 would amend the Morro Bay Municipal Code to read as follows:
2.08.010 - Time and date.

Regular meetlngs of the C|ty councn shaII be helel—en—me—seeend—and—ﬁee%h

ne{—a—hehday— establlshed by Clty CounCII Resolutlon as set forth in the
Council Policies and Procedures Manual.

CONCLUSION:

We recommend Council review and move for first reading and introduction of the attached
Ordinance No. 565 by number and title only. Please feel free to ask questions or make any changes

you feel appropriate.




Staff Report — City Attorney Meeting Date: 1/11/10
Amendment to MBMC regarding City Council Meeting Dates

ORDINANCE NO. 565

AN ORDINANCE OF THE CITY COUNCIL OF THE
CITY OF MORRO BAY TO AMEND SECTION 2.08.010
OF THE MORRO BAY MUNICIPAL CODE

THE CITY COUNCIL
City of Morro Bay, California

The City Council of the City of Morro Bay does ordain Section 2.08.010 — “Council
Meetings Time and Date” be amended as follows:

WHEREAS, Section 2.08.010 of the Morro Bay Municipal Code sets forth the time and
date of the City Council; and

WHEREAS, the City desires to amend the City Council meeting dates to the second and
fourth Tuesdays of each month; and

WHEREAS, the City of Morro Bay needs to amend Section 2.08.010 in order to make
this change; and

WHEREAS, following the Public Hearing, and upon consideration of the testimony of
all persons, the City council of the City of Morro Bay does ordain Section 2.08.010

2.08.010 - Time and date. Regular meetings of the city council shall be
established by City Council Resolution as set forth in the Council Policies
and Procedures Manual.

INTRODUCED at a regular meeting of the City Council of Morro Bay, held on the 11th day

of January, 2011 by motion of Councilmember , seconded by Councilmember
PASSED AND ADOPTED on the day of , 2011, by the following vote:

AYES:

NOES:

ABSENT:

WILLIAM YATES, Mayor
ATTEST:

BRIDGETT KESSLING, City Clerk



Staff Report — City Attorney Meeting Date: 1/11/10
Amendment to MBMC regarding City Council Meeting Dates

APPROVED AS TO FORM:

ROBERT SCHULTZ, City Attorney



AGENDA NO: D-1
MEETING DATE: 01/11/11

Staff Report

TO: Honorable Mayor and City Council DATE: January 4, 2011
FROM: Andrea K. Lueker, City Manager

SUBJECT: City Council Annual Meeting Schedule - 2011

RECOMMENDATION:
Staff recommends the City Council adopt the proposed meeting schedule for calendar year 2011.:
1. The regular meeting dates are the second and fourth Tuesdays of each month with
the exception of July 26" November 22" and December 27", which are
traditionally cancelled.
2. The City Council and the Planning Commission normally meet twice each year for
a joint meeting. These meetings have been scheduled on a variety of dates,
including 5™ Monday’s as well as on regular City Council meeting days an hour
prior to the normal starting time. For 2011, it is recommended the joint City
Council/Planning Commission meetings are held one hour prior to a regular City
Council meeting. Suggested dates are February 22" at 5:00 p.m. and September
13" at 5:00 p.m.

BACKGROUND:

For the past seven years, staff has proposed a schedule of meeting dates for the City Council for
the new calendar year. The proposed schedule for the 2011 calendar year is very similar to the
2010 calendar.

A 2010 calendar is attached for your reference.

Prepared By: Dept Review:

City Manager Review:

City Attorney Review:




AGENDA NO: D-2
MEETING DATE: 1/11/2011

Council Report

TO: City Council DATE: January 4, 2011

FROM: Mayor Bill Yates

SUBJECT: Consideration of Replacing the Current Planning Commission
RECOMMENDATION:

It is recommended the Planning Commission be replaced in their entirety. Currently there

are three positions whose terms expire on January 31, 2011, leaving two remaining
Commission positions.

FISCAL IMPACT:
None.

BACKGROUND:

The Planning Commission should be business and citizen friendly, and should be respectful
of the enormous amount of time applicants and staff put into a project to prepare the project
for presentation before the Planning Commission. In recent years, the Commission has
repeatedly nit-picked projects, attempted to act as a Design Review Board, and generally
been non-supportive and combative with staff’s decisions.

Several examples of concern include the following:

e OnaGreat American Fish Company project, a Commissioner had a condition added
to the project that required, if replaced, the roof be replaced with a metal roof, not a
shingle one as currently exists. The Commission majority agreed and the condition
was added. There was little discussion on this because the applicant didn’t object,
probably in order for the project to be approved without further controversy. This
type of review, adding subjective design requirements, is not within the purview of
the Planning Commission.

Prepared By: W. Yates Dept Review:
City Manager Review:

City Attorney Review:




e At the December 20, 2010 Planning Commission meeting where the Draft EIR for
the Waste Water Treatment Plant was presented, the Commissioners, after grinding
away at staff, were advised by the City Attorney that their duty was to discuss the
EIR among themselves, and then make their recommendation(s). The response from
the Planning Commission was they didn’t agree with him and they continued on. In
all my years as witness of our governmental process, | have never seen the City
Attorney’s public advice refuted in that manner. It is difficult to imagine a similar
situation during a City Council meeting, with the City Attorney standing before the
City Council giving us legal advice, and then ignoring him and publically telling him
we don’t agree with his advice. This alone is grounds for removal.

e The Planning Commission, at the December 20, 2010, meeting, voted to send a letter
to the Coastal Commission regarding their findings on the EIR. | submit the
Planning Commission has no authority to write a letter to any outside agency on
behalf of the City.

e The Planning Commission also complained there wasn’t a workshop on the EIR so
they could gather more information; however, there was a workshop as well as a
number of JPA meetings where the project was discussed.

¢ Finally, one Commissioner, whose appointment is not expiring, suggested that the
WWTP site be moved to the Chevron property. He stated this site was outside our
sphere of influence, and inferred that county planning could handle the project. This
Commissioner works for the county and once he suggested this, | felt that he was
potentially entering the realm of conflict of interest.

DISCUSSION:

I understand that other City Council members feel that if the City Council is not happy with
the two remaining Commissioners, they could be replaced later in the year. However,
replacing later seems cumbersome and has not occurred in the past; however, there is
precedence for replacing the Commission at this time.

The second argument | have heard from fellow City Council members is if we choose three
new Commissioners, they will “keep the other two in check.” | am concerned that while
three Commissioners is a majority, it would only take one of our new appointees to change
his/her mind and have a similar majority as currently exists in the Planning Commission. |
also am not confident that the two remaining Commissioners would allow themselves to be
“kept in check.”

CONCLUSION:

With three Planning Commission vacancies, and based on recent actions of the existing
Planning Commission, | recommend the City Council agree to replace the entire Planning
Commission. This decision works well with the application deadline for Advisory Board
vacancies of January 19, 2011 and interview date of January 24, 2011.

2
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