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City of Morro Bay 

City Council Agenda 
________________________________________________________________________ 

Mission Statement 
The City of Morro Bay is dedicated to the preservation and enhancement of the quality of 

life.  The City shall be committed to this purpose and will provide a level of municipal 
service and safety consistent with and responsive to the needs of the public. 

________________________________________________________________________ 
 
 

REGULAR MEETING – FEBURARY 14, 2012 
 
 

CLOSED SESSION – FEBRUARY 14, 2012 
CITY HALL CONFERENCE ROOM - 5:00 P.M. 

595 HARBOR ST., MORRO BAY, CA 
 
 
CS-1 GOVERNMENT CODE SECTION 54957.6; CONFERENCE WITH LABOR 

NEGOTIATOR. Conference with City Manager, the City’s Designated 
Representative, for the purpose of reviewing the City’s position regarding the terms 
and compensation paid to the City Employees and giving instructions to the 
Designated Representative.  

 

 

CS-2 GOVERNMENT CODE SECTION 54956.8; REAL PROPERTY 
TRANSACTIONS.  Instructing City's real property negotiator regarding the price 
and terms of payment for the purchase, sale, exchange, or lease of real property as to 
two (2) parcels. 

  
 Property:  3300 Panorama Drive 

Negotiating Parties:  US General Services Administration and City of Morro Bay 
Negotiations: Purchase and Sale 

 
 Property: 895 Monterey Street 

Negotiating Parties:  Woolley and City of Morro Bay 
Negotiations: Voluntary Purchase and Sale 

 
 
 

IT IS NOTED THAT THE CONTENTS OF CLOSED SESSION MEETINGS 
ARE CONFIDENTIAL AND EXEMPT FROM DISCLOSURE. 
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PUBLIC SESSION – FEBRUARY 14, 2012 
VETERANS MEMORIAL HALL - 6:00 P.M. 

209 SURF ST., MORRO BAY, CA 
 
ESTABLISH QUORUM AND CALL TO ORDER 
MOMENT OF SILENCE 
PLEDGE OF ALLEGIANCE 
MAYOR AND COUNCILMEMBERS ANNOUNCEMENTS & PRESENTATIONS 
CLOSED SESSION REPORT 
 
PUBLIC COMMENT PERIOD - Members of the audience wishing to address the Council 
on City business matters (other than Public Hearing items under Section B) may do so at this 
time.  
 
To increase the effectiveness of the Public Comment Period, the following rules shall be 
followed: 

 When recognized by the Mayor, please come forward to the podium and state 
your name and address for the record. Comments are to be limited to three 
minutes. 

 All remarks shall be addressed to Council, as a whole, and not to any individual 
member thereof. 

 The Council respectfully requests that you refrain from making slanderous, 
profane or personal remarks against any elected official, commission and/or staff. 

 Please refrain from public displays or outbursts such as unsolicited applause, 
comments or cheering.  

 Any disruptive activities that substantially interfere with the ability of the City 
Council to carry out its meeting will not be permitted and offenders will be 
requested to leave the meeting. 

 Your participation in City Council meetings is welcome and your courtesy will be 
appreciated. 

 
In compliance with the Americans with Disabilities Act, if you need special assistance to 
participate in this meeting, please contact the City Clerk, (805) 772-6205. Notification 72 
hours prior to the meeting will enable the City to make reasonable arrangements to ensure 
accessibility to this meeting.  
 
A. CONSENT CALENDAR 
 
Unless an item is pulled for separate action by the City Council, the following actions are 
approved without discussion. 
 
A-1 APPROVAL OF CITY COUNCIL MINUTES FOR THE REGULAR MEETING OF 

JANUARY 24, 2012; (ADMINISTRATION) 
 
RECOMMENDATION: Approve as submitted. 
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A-2 AUTHORIZATION TO FILL ONE RECREATION AND PARKS 

DEPARTMENT MAINTENANCE WORKER II POSITION; 
(RECREATION & PARKS) 

  
RECOMMENDATION: Authorize staff to fill position. 
 
A-3 APPROVAL OF AMENDMENT #2 TO THE LEASE AGREEMENT FOR LEASE 

SITE 110-112/110W-112W, AND 20’ OF THE EASTERLY PORTION OF 111.5W, 
BETWEEN THE CITY OF MORRO BAY AND GAFCO INC., LOCATED AT 
1185 EMBARCADERO; (CITY ATTORNEY) 

 
RECOMMENDATION: Adopt Resolution 10-12 approving Amendment #2 to the 

lease agreement for Lease Site 110-112/110W-112W and 20’ of the easterly 
portion of 111.5W, between the City of Morro Bay and GAFCO, located at 1185 
Embarcadero. 

 
 
B. PUBLIC HEARINGS, REPORTS & APPEARANCES 
 
B-1 M. ARETE AND J. ROSS APPEALS OF MEDINA PRJECT; AMENDMENT TO 

S00-089 AND CPO-276; (PUBLIC SERVICES) 
 
RECOMMENDATION: Deny the appeal and uphold the Planning Commission’s 

conditional approval of the amendment to Subdivision #S00-089 and Coastal 
Development Permit #CPO-276. 

 
B-2 REVIEW OF DRAFT ZONING TEXT AMENDMENT A00-013 

AMENDING SECTION 17.48.32 (SECONDARY UNITS); (PUBLIC 
SERVICES) 

 
RECOMMENDATION: Provide direction to staff to incorporate any changes and 

bring the Ordinance back to City Council for Introduction and First Reading. 
 
 
C. UNFINISHED BUSINESS – NONE. 
 
 
D. NEW BUSINESS  
 
D-1 DISCUSSION ON THE CLOSURE OF ATASCADERO STATE BEACH (MORRO 

STRAND); (ADMINISTRATION) 
 
RECOMMENDATION: Review staff report and information provided by Mr. 

Franco regarding the potential closure of Atascadero State Beach (Morro 
Strand) and provide staff with any further direction.  
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D-2 DISCUSSION AND CONSIDERATION OF REGULATING PUBLIC SMOKING; 
(CITY ATTORNEY) 

 
RECOMMENDATION: Take direction from Council regarding whether to prepare 

an Ordinance regulating secondhand smoke in the City of Morro Bay. 
 
D-3 DISCUSSION AND CONSIDERATION OF AMENDMENTS TO MORRO BAY 

MUNICIPAL CODE CHAPTER 5.24 REGARDING TAXICABS; (CITY 
ATTORNEY) 

 
RECOMMENDATION: Review the staff report and MBMC 5.24 and direct staff to 

return with this item for Introduction and First Reading with any changes 
suggested by Council. 

 
E. DECLARATION OF FUTURE AGENDA ITEMS 
 
F. ADJOURNMENT 
 
THIS AGENDA IS SUBJECT TO AMENDMENT UP TO 72 HOURS PRIOR TO 
THE DATE AND TIME SET FOR THE MEETING.  PLEASE REFER TO THE 
AGENDA POSTED AT CITY HALL FOR ANY REVISIONS OR CALL THE 
CLERK'S OFFICE AT 772-6205 FOR FURTHER INFORMATION. 
 
MATERIALS RELATED TO AN ITEM ON THIS AGENDA SUBMITTED TO THE 
CITY COUNCIL AFTER DISTRIBUTION OF THE AGENDA PACKET ARE 
AVAILABLE FOR PUBLIC INSPECTION AT CITY HALL LOCATED AT 595 
HARBOR STREET; MORRO BAY LIBRARY LOCATED AT 625 HARBOR 
STREET; AND MILL’S COPY CENTER LOCATED AT 495 MORRO BAY 
BOULEVARD DURING NORMAL BUSINESS HOURS. 
 
IN COMPLIANCE WITH THE AMERICANS WITH DISABILITIES ACT, IF YOU 
NEED SPECIAL ASSISTANCE TO PARTICIPATE IN A CITY MEETING, PLEASE 
CONTACT THE CITY CLERK'S OFFICE AT LEAST 24 HOURS PRIOR TO THE 
MEETING TO INSURE THAT REASONABLE ARRANGEMENTS CAN BE MADE 
TO PROVIDE ACCESSIBILITY TO THE MEETING. 



 
MINUTES - MORRO BAY CITY COUNCIL 
CLOSED SESSION – JANUARY 24, 2012 
CITY HALL CONFERENCE ROOM - 5:00 P.M. 
 
Mayor Yates called the meeting to order at 5:00 p.m. 
 
PRESENT:  William Yates   Mayor 
   Carla Borchard  Councilmember 
   Nancy Johnson  Councilmember 
   George Leage   Councilmember 
   Noah Smukler   Councilmember 
   
STAFF:  Andrea Lueker  City Manager 
   Robert Schultz   City Attorney 
    
   
 
CLOSED SESSION 
 
Mayor Yates adjourned the meeting to Closed Session. 
 
Mayor Yates read the Closed Session Statement. 
 
CS-1 GOVERNMENT CODE SECTION 54956.8; REAL PROPERTY 

TRANSACTIONS.  Instructing City's real property negotiator regarding the price 
and terms of payment for the purchase, sale, exchange, or lease of real property as to 
two (2) parcels. 

  
 Property:  Lease Site 110/110W-112/112W; 1185 Embarcadero 

Negotiating Parties:  GAFCO and City of Morro Bay 
Negotiations: Lease Terms and Conditions 
 
 

 Property:  3300 Panorama Drive 
Negotiating Parties:  US General Services Administration and City of Morro Bay 
Negotiations: Purchase and Sale 
 
 

The meeting adjourned at 5:50pm. 
 
 
 
 
 
 
 
 

AGENDA NO:    A-1 
 
MEETING DATE:  02/14/2012 
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Mayor Yates called the meeting to order at 6:00 p.m. 
 
PRESENT:  William Yates   Mayor 
   Carla Borchard  Councilmember 
   Nancy Johnson  Councilmember 
   George Leage   Councilmember 
   Noah Smukler   Councilmember 
 
STAFF:  Andrea Lueker  City Manager 
   Robert Schultz   City Attorney 
   Jamie Boucher   City Clerk 
   Eric Endersby   Harbor Operations Manager 
   Rob Livick   Public Services Director 
   Tim Olivas   Police Chief 
   Mike Pond   Fire Chief 
   Susan Slayton   Administrative Services Director 
   Joe Woods   Recreation & Parks Director 
   Kathleen Wold  Planning Manager 
   Janeen Burlingame  Management Analyst  
 
   
ESTABLISH QUORUM AND CALL TO ORDER 
MOMENT OF SILENCE 
PLEDGE OF ALLEGIANCE  
MAYOR AND COUNCIL MEMBERS REPORTS, ANNOUNCEMENTS & 
PRESENTATIONS 
CLOSED SESSION REPORT – City Attorney Robert Shultz reported that City Council met 
in Closed Session and no reportable action under the Brown Act was taken.   
 
PUBLIC COMMENT 
 
Elena Ramos-Peffly, owner of Toes-in-the-Sand Weddings, provided the City local business 
report.  Home of the first ever Morro Bay/Central Coast destination beach wedding business, 
they provide the location, the officiant, the professional photographer, and the floral 
decorations paired up with themed packages you can select and design.  In addition, they will 
perform traditional denominational ceremonies, non-denominational ceremonies as well as 
commitment ceremonies.  They encourage people to visit their website – 
www.toesinthesandweddings.com  to learn more.  
 
Robert Davis let us know that SLOCOG put out its annual call for unmet bicycle and 
pedestrian needs.  The Morro Bay Citizens Bike Committee responded by compiling their 
own list of local unmet needs and he wants to highlight some here tonight.  They include the 
need for the completion of the new Bicycle and Pedestrian Plan so that grant funds can be 
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3 
 

made available through the application process, if they can be of any assistance to help move 
the plan along, they’d be happy to do that; Safe Routes to School Class 2 bike routes at and 
around San Jacinto and Del Mar School; a Class 1 multi-use trail at the Dynegy Power Plant 
connecting the Embarcadero through the Power Plant up to Main Street; and, replacing the 6 
metal bollards at Main Street and Cloisters with something more flexible.   
 
Craig Schmidt announced that the Chamber has put together a tool kit to aid businesses 
which convey the City of Morro Bay as being business friendly, as well as promotes the 
green building incentive program.  He also spoke on Item D-4 (Facade Improvement 
Program Concept) in hopes that Council will consider reactivating the Facade Improvement 
Program. The Chamber of Commerce Installation Banquet was held the previous week and 
he wanted to recognize the following: City’s Living Treasure was Mike Dominguez; City’s 
Business of the Year was Pacific Dance Center; and, Citizen of the Year was Janice Peters.  
All winners exemplify what it means to live in and support a community like Morro Bay.  
 
Jamie Irons is excited to see Item A-4 (Approving the Application for Grant Funds for 
Sustainable Communities Planning Grant and Incentives Program) being brought forward as 
it shows the importance of moving forward with our General Plan.  He had questions 
regarding Item D-5 (Proposed Moratorium on the Payment of Development Impact Fees on 
Residential Development) and the fee reductions: has the 50% reduction in fees in 2006 been 
successful?  And the 5 year period for waiving this – where did we come up with the 5 years?  
Is that based on the $500,000 figure in the staff report?  If so, maybe consider a price versus 
saying 5 years. 
 
Roger Ewing spoke on Item D-2 (Roundabout Concept at Highway 41 and Main Street).  He 
stands in opposition to its placement and in fact had thought this had been put to bed years 
ago.  He feels the area is too small to safely put a roundabout in.  He also feels that this time 
and money could be put to use at San Jacinto and Main Street.  He also spoke on Item D-5 
regarding the Proposed Moratorium on the Payment of Development Impact Fees for 
Residential Development.  He stressed that there needs to be fairness and a sense of 
community and that to consider waiving these fees goes against that philosophy.  He was 
concerned that this reduction wouldn’t be fair to those applicants who have previously been 
in and paid the impact fees as compared to those who may come in after the fees are reduced 
and as such, don’t have to pay.    
 
John Barta spoke on Item A-3 (2011 Annual Water Report).  The report highlighted the fact 
that the City has a variety of sources for water and complimented both the City and residents 
alike on their very low rate of consumption which compares favorably with anywhere in the 
State.  He also noticed that the rate of water loss is down to the 5% range which is also far 
below the State average.  He also felt that the City would be doing the right thing by reducing 
the impact fees for residential development. And finally, please take a look at the exact 
words with the sign issue and make sure you agree with it. 
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Betty Winholtz spoke on agenda item D-5 (Proposed Moratorium on the Payment of 
Development Impact Fees for Residential Development) feeling that these proposed 
reductions would not help the City with their revenues.  Regarding Item D-2 (Roundabout 
Concept at Highway 41 and Main Street), she remembers that the high school and their 
administration was against the idea and hopes that if the decision is made to move forward in 
concept, that the high school is consulted from the beginning.  She also feels that, as a whole, 
our elected officials are not being consistent in their decision making processes.    
 
Nikita Van Nordstram stated that she is here to back Councilmember Johnson up with her 
Facade Improvement Program and thinks it could also use an additional City incentive 
program because she feels the people have money to improve their business, they just choose 
not to.  She encouraged Council and staff to contact the Dana Point Director of Tourism as 
they are going through some of the same problems we are going through. 
 
Mayor Yates closed the hearing for public comment. 
 
A. CONSENT CALENDAR 
 
Unless an item is pulled for separate action by the City Council, the following actions are 
approved without discussion. 
 
A-1 APPROVAL OF CITY COUNCIL MINUTES FOR THE REGULAR MEETING OF 

JANUARY 10, 2012; (ADMINISTRATION) 
 
RECOMMENDATION: Approve as submitted. 
 
A-2 RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MORRO BAY, 

CALIFORNIA CALLING A PRIMARY MUNICIPAL ELECTION TO BE HELD 
ON TUESDAY, JUNE 5, 2012 FOR THE PURPOSE OF ELECTING CERTAIN 
OFFICERS OF SAID CITY; AND REQUESTING THE BOARD OF 
SUPERVISORS OF SAN LUIS OBISPO COUNTY TO CONSOLIDATE SAID 
ELECTION WITH THE CONSOLIDATED DISTRICTS ELECTION TO BE HELD 
IN THE COUNTY ON TUESDAY, JUNE 5, 2012; AND OTHER ELECTION 
MATTERS AS REQUIRED BY LAW; (ADMINISTRATION) 

  
RECOMMENDATION: Adopt Resolution No. 07-12. 
 
A-3 2011 ANNUAL WATER REPORT; (PUBLIC SERVICES) 
 
RECOMMENDATION: Adopt Resolution No. 08-12. 
 
A-4 RESOLUTION OF THE CITY COUNCIL BY THE CITY OF MORRO BAY, 

CALIFORNIA APPROVING THE APPLICATION FOR GRANT FUNDS FOR 
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THE SUSTAINABLE COMMUNITIES PLANNING GRANT AND INCENTIVES 
PROGRAM FOR UPDATES TO THE GENERAL PLAN AND LOCAL COAST 
PLAN UNDER THE SAFE DRINKING WATER, WATER QUALITY AND 
SUPPLY, FLOOD CONTROL, RIVER AND COASTAL PROTECTION BOND 
ACT OF 2006 (PROPOSITION 84) 

 
RECOMMENDATION: Adopt Resolution No. 09-12. 
 
Councilmember Johnson pulled Item A-1 from the Consent Calendar. 
 
MOTION:  Councilmember Borchard moved the City Council approve the Consent 

Calendar with the exception of Item A-1.  The motion was seconded by 
Mayor Yates and carried unanimously.  (5-0) 

 
A-1 APPROVAL OF CITY COUNCIL MINUTES FOR THE REGULAR MEETING OF 

JANUARY 10, 2012; (ADMINISTRATION) 
 
Councilmember Johnson asked that the motion made be corrected so that it read “…and 
Public Services Department for rewrite.”    
 
MOTION:  Councilmember Johnson moved the City Council approve Item A-1 of the 

Consent Calendar with the stated correction. The motion was seconded by 
Councilmember Borchard and carried unanimously.  (5-0) 

 
Mayor Yates called for a break at 7:04 p.m.; the meeting resumed at 7:19 p.m. 
 
B. PUBLIC HEARINGS, REPORTS & APPEARANCES 
 
B-1 RESOLUTION NO. 05-12 AUTHORIZING SUBMISSION OF RURAL TRANSIT 

FUND GRANT APPLICATIONS; (PUBLIC SERVICES) 
 
Management Analyst, Janeen Burlingame presented her staff report on this item. 
 
Mayor Yates opened the hearing for public comment; seeing no one wishing to speak, Mayor 
Yates closed hearing for public comment. 
 
MOTION:  Councilmember Borchard moved the City Council adopt Resolution 05-12 

authorizing submission of Rural Transit Fund grant applications for the 
following projects: Triennial Performance Audit and purchase of a vehicle for 
a volunteer Community Bus program for initiation of service in 2012. The 
motion was seconded by Councilmember Smukler and carried unanimously.  
(5-0) 
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C. UNFINISHED BUSINESS – None. 
 
D. NEW BUSINESS 
 
D-1 RESOLUTION NO 06-12 ADOPTING THE MID-YEAR BUDGET 

AMENDMENTS; (ADMINISTRATIVE SERVICES)   
 
City Manager Andrea Lueker presented the staff report requesting the budget amendments as 
presented. 
 
Barbara Spagnola, spokesperson for the Measure Q Committee, presented their report of 
2010/2011 fiscal year activities. 
 
Mayor Yates has a tremendous amount of respect for Chief Olivas as well as Sheriff 
Parkinson but has no respect for the Drug Task Force of last year.  He believes that if we 
want to be a part of this task force, it should be brought back to Council as a separate item.  
He is fine with the request made by the Recreation & Parks Department.  He also 
complemented staff for staying within their budgets. 
 
Councilmember Smukler thanked the Measure Q Committee for all their hard word.  He too 
has concerns with the drug task force expenditure and feels that if we want to have a 
discussion, it should be as a full discussion at the full budget review. 
 
Councilmember Leage agrees with Mayor Yates’s comments. 
 
Councilmember Johnson noted that the TOT is up 5.1% over this time last year and that plan 
check and building inspection fees were down $22,000; she too appreciated the work of the 
Measure Q Committee. 
 
Councilmember Borchard is in full support of spending the $10,000 for the task force as it 
had always been in the budget until we had to make cuts a few years ago.   
 
Chief Tim Olivas gave a synopsis of his request of the $10,000 as a 6 month commitment to 
the newly formed County Narcotics and Gang Task Force.  He stressed that this is a new task 
force that is in no way associated with the State’s Narcotics Task Force, which as of January 
2012, no longer exists.  The County run task force will be locally managed and if we choose 
not to join, then it could hurt us as an agency in the short and long term as we wouldn’t be 
able to ask them for assistance with narcotics or gang enforcement. 
 
Councilmember Borchard asked if there would be an opt-out clause and if not, could one be 
placed into the contract. 
 



MINUTES - MORRO BAY CITY COUNCIL 
REGULAR MEETING – JANUARY 24, 2012 
VETERANS MEMORIAL HALL - 6:00 P.M. 
 
 

7 
 

Councilmember Smukler, acknowledging that there could be an opt-out clause, is willing to 
go along with the current mid-year funding request with the stipulation that it would be 
looked at in depth when the new fiscal year budget is presented. 
 
MOTION:  Councilmember Borchard moved the City Council adopt Resolution 06-12 

authorizing the budget amendments as submitted by staff.  The motion was 
seconded by Councilmember Johnson and carried 3-2 with Mayor Yates and 
Councilmember Leage voting no.   

 
D-2 DISSCUSSION OF INTERSECTION IMPROVEMENTS AT HIGHWAY 41 AND 

MAIN STREET – ROUNDABOUT CONCEPT; (PUBLIC SERVICES) 
 
Public Services Director Rob Livick presented his staff report to Council.  Back in 2003, 
staff was near the completion of a draft design report in the environmental process for a 
Roundabout at Highway 41 and Main Street.  Due to funding concerns at the local and state 
level, that application was pulled from consideration and money was shifted to the 
Roundabout at Quintana and Morro Bay Blvd.  To date, the intersection still has similar if not 
greater problems.  We have applied and received recommendation from the SLOCOG Board 
for $113,000 in Regional Service Transportation Funds which would move this project along 
to take another look at the alternatives and finalize the environmental document as well as 
make us ready for when additional monies might become available.  The two (2) options 
being looked at are signalization and a Roundabout. 
 
Councilmember Smukler was concerned about the high school and the pedestrian traffic 
versus the heavy vehicle traffic.  He is in favor of pursuing the monies to review the concept 
as long as signalization was looked at as well, especially given the amount of time that has 
elapsed since the concept was brought forward years ago.  He also stressed his desire to 
engage the high school earlier than later as part of this step forward. 
 
Councilmember Leage is surprised that to date, there hasn’t been a terrible accident at that 
intersection.  Both the vehicle and pedestrian traffic at that location is so dangerous.  He feels 
that something has to be done. 
 
Mayor Yates definitely thinks the Roundabout is something to look into; and he agrees that 
reaching out to the high school needs to happen and in fact would be more than happy to 
reach out to them. 
 
Councilmember Johnson agrees that we need to do something with that corner and hopes to 
start discussions to look into the matter.  Not sure if a signal is the answer either as that could 
lead to a waste of gasoline with cars idling for extended periods of time.   
 
Councilmember Borchard is not in support of a RoundaBout concept there.  With additional 
RV’s, as well as the tractor trailers and school busses she doesn’t feel it is safe.  She would 
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be more supportive of signalization of some kind.  She loves the current Roundabout but that 
one doesn’t feed into as many streets as one would at Highway 41 and Main Street. 
 
MOTION:  Councilmember Johnson moved the City Council look at a range of 

alternatives for intersection improvements at Highway 41 and Main Street and 
bring forward the one that’s best.  The motion was seconded by 
Councilmember Smukler and carried unanimously.  (5-0) 

 
D-3 INFORMATION ON SEXUAL REGISTRANTS WITHIN THE COMMUNITY 

AND HOW JESSICA’S LAW RESTRICTS WHERE NEWLY RELEASED 
OFFENDERS CAN RESIDE; (POLICE) 

 

Police Chief Olivas gave a short presentation on the status of the living restrictions of 
registered sex offenders who may reside or attempt to reside in our community.  Chief Olivas 
stressed that as of November 7, 2006, with the passing of Jessica’s Law (Proposition 83), 
registered sex offenders are banned from residing within 2000 feet of a school or park where 
children congregate.  This restriction was further modified when, in a court decision, the law 
now applies to all prisoners or registrants paroled after Proposition 83 was enacted which 
was February 10, 2010, irregardless of when the crime(s) were committed.  Chief Olivas 
further went on to say that based on the City’s linear orientation, there is only a very small 
section of the City totaling approximately 9 blocks located on the south/east edge of the City, 
that is not impacted by Jessica’s Law. 
 
This item was informational only, no action was taken. 
 
D-4 DISCUSSION OF REACTIVATING THE DOWNTOWN FAÇADE 

IMPROVEMENT PROGRAM CONCEPT; (COUNCILMEMBER/PUBLIC 
SERVICES) 

Public Services Director Rob Livick gave a short presentation on the status and history of the 
Downtown Facade Improvement Program.   
 
Councilmember Johnson has spoken to the Chamber of Commerce and several local 
merchants and found that many of them are interested in resurrecting the program.  She feels 
we should be using all the tools available to us in order to allow them to grow and prosper.  
To date, we have established a moratorium on impact fees which has not as of yet been taken 
advantage of.  She feels we need to act immediately on the following ideas:  we need to get a 
letter written and signed by the Mayor to both property and business owners to let them know 
we’ve initiated 3 programs to encourage them to invest in their buildings, their businesses 
and our City – we have already eliminated parking requirements in North Morro Bay for 
merchants who want to expand or change their use; there is a moratorium on impact fees 
which she feels should be extended by another year as part of their action tonight; and, the 
Facade program, which should include a City guaranteed low interest rate loan, waive permit 
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fees and should last 3 years.  New and improved business in our City will improve our sales 
tax revenues and allow us to be able to shop locally.        
 
Councilmember Borchard is appreciative of staff continuing to provide Council with 
redevelopment strategies to bring forward to help the community. 
 
Councilmember Leage thinks it’s a great idea.  Was curious if there was a geographical 
boundary to this proposal? 
 
Councilmember Smukler thanked Councilmember Johnson for bringing this forward and 
questioned whether or not bike racks can fit into the definition of facade improvement?  Also 
whether or not historical marking and signage might fit into the definition?  And finally, 
would the extension of the moratorium of the commercial impact fees be folded into this 
request or would it be kept separate? 
 
MOTION:  Councilmember Johnson moved the City Council approve a Facade 

Improvement Program of up to a total of $100,000 to assist business owners in 
upgrading the appearance of their store fronts by providing low interest loans 
of up to $25,000 each through the bank, hopefully Rabobank, against City 
guaranteed funds.  In addition, within 30 days, staff is to write and send a 
letter to both business and property owners advising them of the program. The 
motion was seconded by Councilmember Leage and carried unanimously.  (5-
0) 

 
D-5 DISCUSSION OF A PROPOSED MORATORIUM ON THE PAYMENT OF 

DEVELOPMENT IMPACT FEES FOR RESIDENTIAL DEVELOPMENT; 
(PUBLIC SERVICES) 

 
Planning Manager Kathleen Wold presented her staff report on the proposed moratorium on 
the payment of development impact fees for residential development and in their 
deliberations, request that Council weigh the benefits to the development community against 
the loss of revenue to determine if the benefits outweigh the costs.   
 
Councilmember Leage is in support of the moratorium as he is interested in stimulating 
business, spurring on construction and getting people back to work.  If we don’t get building 
going around here then many of our local businesses will go under. 
 
William Yates is also in support of the moratorium as he feels this will put many, many more 
people back to work which in turn spurs the economy. 
 
Councilmember Johnson totally understands the prospect of building and getting people back 
to work however the difference she sees is that with commercial impact fees, the commercial 
businesses bring in more sales tax and more business.   
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Councilmember Smukler feels this is too arbitrary as we don’t have enough good 
information/data to make an informed decision.   To say we will pick a number – 5 years – 
and do away with the funds that pay for some of our most important services and 
infrastructure is of great concern to him.  He feels it is a very risky and even an extreme 
move which he cannot support. 
 
Mayor Yates agrees that it is a gamble, there is the chance of a cost of $100,000/year, but if it 
is successful, we will be able to make it up.   
 
Councilmember Borchard agrees it’s a very challenging time for the construction industry in 
our City.  Part is the cost of the impact fees, but that isn’t all of it; the entire cost to build, all 
factor into it.  Her concern isn’t about this as much as it is that someone can walk into the 
department, get fees but find out later that there are going to be additional fees that they 
weren’t aware of up front.  She doesn’t feel she can support the item as it is presented at this 
juncture.   
 
As there was no majority support for the item, no action was taken. 
 
E. DECLARATION OF FUTURE AGENDA ITEMS 
 
Councilmember Borchard requests staff look into paperless agendas and computerized 
programs; Councilmember Johnson and Councilmember Smukler concurred. 
 
Councilmember Johnson requested extending the moratorium of commercial property impact 
fees for one more year; Councilmember Borchard, Councilmember Leage and Mayor Yates 
concurred. 
 
ADJOURNMENT   
 
The meeting adjourned at 8:43p.m. 
 
Recorded by: 
 
 
 
Jamie Boucher 
City Clerk 



 
 

Staff Report 
 
 

TO:   Honorable Mayor and City Council    DATE:  February 8, 2012 

FROM: Joe Woods, Recreation and Parks Director 
 
SUBJECT: Authorization to Fill One Recreation and Parks Department 

Maintenance Worker II Position 
 
 
RECOMMENDATION:  
It is recommended that the City Council authorize staff to fill one of the two Recreation and 
Parks Department Maintenance Worker II vacancies. 
 
FISCAL IMPACT:   
The requested position to be filled is a General Fund position.  The continued funding of this 
position will allow the Recreation and Parks Department to maintain the current expected 
level of service to the Morro Bay community, as well as City Departments.  There will be no 
additional financial impact on the General Fund resulting from this action. 
 
BACKGROUND:   
The City Council instituted a hiring freeze, when the Fiscal Year 2004 / 2005 budget was 
adopted that has been continued with ensuing budgets.  This policy requires City Council 
approval for the filling of any new or vacant positions while the freeze is in effect.  Recently, 
two vacancies have arisen, both of which are Maintenance Worker II employees within the 
Maintenance Division; however, staff is requesting to fill only one vacancy at this time.  The 
other position is under management review and will be presented at a later date.  The job 
description is included for your review. Some core and other duties assigned to this position 
include, but are not limited to the following: 

 Performs general cleaning and skilled maintenance duties within City 
facilities and grounds. 

 Operates building, mechanical, and electrical systems at assigned 
buildings and related systems. 

 Performs maintenance and repair on custodial and office equipment. 
 Performs set ups for public meetings and outside rental usage. 
 Assist in other maintenance operations. 

 
AGENDA NO:   A-2 
 
MEETING DATE: 2/14/2012 

 
Prepared By:  _JMW_______   Dept Review:_____ 
 
City Manager Review:  ________         

 
City Attorney Review:  ________   
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 CITY OF MORRO BAY 
 
 
MAINTENANCE WORKER II  
 
DEFINITION 
 
This is the journey level class in the maintenance class series.  Under general supervision 
to perform a variety of semi-skilled and skilled tasks in the construction, repair, 
installation, and maintenance of streets, parks, and facility maintenance and to do related 
work as required. 
 
 
ESSENTIAL DUTIES & RESPONSIBILITIES 
 
PARKS AND STREETS 
 

1. Removes and replaces road material, such as asphalt. 
2. Uses premix asphalt to repair streets and gutters.  
3. Measures, lays out, and paints crosswalks, curbs, stop and center lines. 
4. Operates paint striping machine to paint solid or broken center lines 
5. As qualified and assigned, operates loader, mower, tractor, motor grader, 

skip and drag or backhoe to excavate or backfill trenches, prepare streets 
for paving or to remove dirt and debris. 

6. Patrols for drainage problems and cleans clogged storm drain basins. 
7. Cleans and performs routine maintenance on  equipment, mowers and 

vehicles used in the course of work. 
8. Plants and transplants, removes, fertilizes, cultivates, waters, and sprays 

flowers; and prunes, trims and sprays shrubs and trees. 
9. Mows, trims, waters and fertilizes lawns and other grass areas. 
10. Repairs and maintains irrigation systems. 
11. Applies herbicides and pesticides 
12. May be required to be on-call in event of emergency on weekends or in 

the evening. 
13. May provide direction to supervised volunteers and alternative work 

crews such as CMC, CCC and community service workers. 
14. Performs related duties as required. 
 

FACILITY MAINTENANCE 
 

1. General services and maintenance of city owned facilities to include 
custodial work, routine repairs, painting, carpets, floors, electrical, and 
plumbing. 

2. Picks up trash, sweeps walks, entrances and adjacent facility grounds. 
3. Moves furniture, does meeting setups (chairs, tables, sound systems). 



 3

4. May supervise community service workers. 
5. Performs maintenance on custodial equipment including buffers, vacuum 

cleaners, etc. 
6. Stocks cleaning supplies. 
7. May be required to be on-call in event of emergency on weekends or in 

the evening. 
8. May provide direction to supervised volunteers and alternative work 

crews such as CMC, CCC and community service workers. 
8. Performs related duties as required. 

 
 

QUALIFICATIONS 
 

Knowledge of: 
 
General maintenance and repair materials, procedures, and equipment with 
particular reference to street, parks and facility operations to include irrigation 
systems, grounds maintenance, and use of pesticides and herbicides; methods and 
materials used in general maintenance, repair and construction of buildings and 
appurtenant structures to include carpentry, plumbing, mechanical, cement, 
electrical and painting trades; and methods and materials used in maintenance and 
repair of streets, sidewalk, curbs and gutters; occupational hazards and safety 
precautions, use, operation, and maintenance of heavy and light power driven 
equipment; and all associated safe work practices. 
 
Ability to: 
 
Perform semi skilled or skilled work on streets, parks and facility maintenance 
and repair assignments; operate a variety of heavy and light power driven 
equipment, including motor graders, loaders, sweepers, dozers, backhoes, skip 
and drag, dump trucks, tractors and mowers as required; analyze maintenance 
problems and complete minor and major repairs; use a variety of shop and 
portable power and hand tools and equipment; perform heavy manual labor; 
provide training to less experienced maintenance employees; read and write at the 
level required for successful job performance; understand and carry out oral and 
written direction; and maintain cooperative working relationships with other City 
employees and the public. 
 
Education and Experience: 
 
High school diploma or equivalent. 
 
Two years of experience performing duties comparable to that of a Maintenance 
Worker in a municipal streets, parks or facility maintenance division. 
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Possession of valid and appropriate California Driver’s License; must attain Class 
B Driver’s license within 2 years of hire. 
 
 

TOOLS & EQUIPMENT USED 
 
Motorized vehicle, lawn and landscaping equipment including tractors, mowers, airifier, 
chain saw, edgers, weed trimmers, electric motors, pumps, sprinklers, irrigation systems; 
miscellaneous hand and power tools for turf maintenance, carpentry, painting, plumbing, 
electrical, and cement finishing work; dump truck, utility truck, street sweeper, street 
roller, manlift, tamper, plate compactor, saws, pumps, aeroil propane kettle, compressors, 
sanders, generators, common hand and power tools, shovels, wrenches, detection 
devices, ditch witch; floor buffers, steam cleaners, washers, power and hand tools and 
equipment for carpentry and general construction work such as saws, drills, sanders and 
hammers, mobile radio, and telephone. 
 
 
PHYSICAL DEMANDS 
 
The physical demands described here are representative of those that must be met by an 
employee to successfully perform the essential functions of this job.  Reasonable 
accommodations may be made to enable individuals with disabilities to perform the 
essential functions. 
 
While performing the duties of this job, the employee must possess strength, stamina and 
mobility to perform heavy physical work, use varied hand and power tools, drive a motor 
vehicle and heavy construction equipment and lift and move materials.   The employee is 
regularly required to walk, sit, climb, balance, stoop, kneel or crouch; to frequently use 
hands to finger, handle, feel and operate objects, tools, or controls as well as reach with 
hands and arms.  The employee is required to read printed materials as well as have 
hearing and speech to communicate both in person and over the telephone or radio. The 
employee must frequently lift and/or move up to 50 pounds and occasionally lift and/or 
move up to 100 pounds.  Specific vision abilities required by this job include close 
vision, distance vision, color vision, peripheral vision, depth perception, and the ability 
to adjust focus. 
 
 
WORK ENVIRONMENT 
 
The work environment characteristics described here are representative of those an 
employee encounters while performing the essential functions of this job.  Reasonable 
accommodations may be made to enable individuals with disabilities to perform the 
essential functions. 
 
While performing the duties of this job, the employee regularly works in outside weather 
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conditions.  The employee frequently works near moving mechanical parts and is 
frequently exposed to wet and/or humid conditions and vibration.  The employee 
occasionally works in high, precarious places and is occasionally exposed to fumes or 
airborne particles, toxic or caustic chemicals, and risk of electrical shock. 
 
The noise level in the work environment is usually loud. 
 
 
SELECTION GUIDELINES 
 
Formal application, rating of education and experience, oral interview and reference 
check; job related tests may be required. 
 
 
The duties listed above are intended only as illustrations of the various types of work that 
may be performed.  The omission of specific statements of duties does not exclude them 
from the position if the work is similar, related or a logical assignment to the position. 
 
The job description does not constitute an employment agreement between the employer 
and employee and is subject to change by the employer as the needs of the employer and 
requirements of the job change. 
 
 
Approved by the Morro Bay City Council on May 28, 1996. 
Approved by the Morro Bay City Council on June 14, 2010. 
 
 

 



 

 
Prepared By:  ________   Dept Review:_____ 
 
City Manager Review:  ________         

 
City Attorney Review:  ________   

 
 

Staff Report 
 
TO:   Honorable Mayor & City Council         DATE:  February 7, 2012 
            
FROM: Rob Schultz, City Attorney 
 
SUBJECT: Approval of Amendment #2 to the Lease Agreement for Lease Site 110-

112/110W-112W, and 20’ of the easterly portion of 111.5W, between the 
City of Morro Bay and GAFCO INC., located at 1185 Embarcadero 

 
RECOMMENDATION: 
Staff recommends that the City Council adopt Resolution No. 10 -12  approving Amendment #2 
to the Lease Agreement for Lease Site 110-112/110W-112W and 20’ of the easterly portion of 
111.5W between the City of Morro Bay and GAFCO, Inc. 
 
FISCAL IMPACT:   
Staff would estimate a very limited fiscal impact due to a potential small loss of percentage gross 
revenue during construction. 
 
SUMMARY:        
Staff is proposing a minor amendment to the lease agreement for Lease Site 110-112/110W-
112W, GAFCO, located at 1185 Embarcadero (GAFCO).  The current Lease provides the 
Tenant with a twenty (20) year option if he completes construction of the improvement as 
outlined in CUP #UP0-058.  Amendment #2 would change the twenty (20) year option into two 
(2) ten (10) year options in order for the Tenant to phase the construction and obtain financing.   
 
CONCLUSION:   
To facilitate a major waterfront redevelopment plan in the Measure D Area,  staff recommends 
that the City Council adopt Resolution No. 10-12 approving Amendment #2 to the Lease 
Agreement for Lease Site 110-112/110W-112W and 20’ of the easterly portion of 111.5W 
between the City of Morro Bay and GAFCO, Inc. 

 
AGENDA NO:              A-3   
 
MEETING DATE:    02/14/2012  



 

 

RESOLUTION NO.  10-12 
 

RESOLUTION OF THE CITY COUNCIL 
OF THE CITY OF MORRO BAY, CALIFORNIA 

 
APPROVAL OF AMENDMENT #2 TO THE LEASE AGREEMENT FOR  

LEASE SITE 110-112/110W-112W AND 20’ OF THE EASTERLY PORTION OF 
LEASE SITE 111.5W BETWEEN THE CITY OF MORRO BAY AND  

GAFCO INC., LOCATED AT 1185 EMBARCADERO 
 

T H E   C I T Y   C O U N C I L 
City of Morro Bay, California 

 
 

WHEREAS, the City of Morro Bay is the lessor of certain properties on the Morro Bay 
waterfront described as City Tidelands leases and properties; and, 
 

WHEREAS, GAFCO Inc. is the lessee of said property; and, 
 

WHEREAS, GAFCO Inc. along with adjacent City Tidelands leaseholders proposed a 
major waterfront redevelopment project; and, 
 

WHEREAS, said redevelopment project was granted a Coastal Development Permit 
CUP #UPO 058 by the City of Morro Bay and the Coastal Commission; and, 
 

WHEREAS, the existing Lease provides that if  Tenant completes the improvements 
pursuant to CUP #UPO 058, Tenant shall obtain an option to extend the Lease for an additional 
20 years; and, 
 

WHEREAS, the Tenant is requesting an Amendment to the Lease to allow Tenant to 
complete the improvements pursuant to CUP #UPO 058 in two phases and obtain an extension 
of the Lease for 10 years upon the completion of Phase 1, and an additional 10 years upon 
completion of all other improvements  pursuant to CUP #UPO 058; and 
 

WHEREAS, to encourage completion of this major redevelopment project, the City and 
GAFCO Inc. have agreed to the attached Amendment #2 to the Lease Agreement that will allow 
for the phasing and development of the project. 
 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Morro 
Bay, California, that Amendment #2 to the Lease Agreement for Lease Site 110-112/110W-
112W and the 20 easterly feet of 111.5W is hereby approved. 
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BE IT FURTHER RESOLVED, that the Mayor is hereby authorized to execute said 
amendment. 
  

PASSED AND ADOPTED by the City Council of the City of Morro Bay at a regular 
meeting thereof held on the 14th day of February 2012 on the following vote: 
 
 
 
AYES: 
NOES: 
ABSENT: 
 
 
       ______________________________ 
       William Yates, Mayor 
 
ATTEST: 
 
 
_____________________________ 
Jamie Boucher, City Clerk 
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AMENDMENT #2 TO LEASE AGREEMENT FOR LEASE SITE 110W-112W 
 
This amendment is made and entered into as of this ___ day of __                           __ 2012 by 
and between the City of Morro Bay, a municipal corporation of the State of California 
(hereinafter “City”) and George Leage, dba Great American Fish Company, (hereinafter 
“Tenant”) to amend that certain lease agreement for Lease Site 110W-112W (hereinafter Lease) 
between City and Tenant dated July 1, 2005 and Amendment #1 dated December 13, 2011. 
 
Whereas, Tenant has been considering plans for long-term improvements on the Lease Site; and, 
 
Whereas, the existing Lease terminates on June 30, 2025; and, 
 
Whereas, the existing Lease has language relating to Tenant completing improvements pursuant 
to CUP# UPO 058 to obtain an option to extend the Lease for an additional 20 years; and, 
 
Whereas, the Tenant is requesting an amendment to allow Tenant to complete the improvements 
pursuant to CUP# UPO 058 in two phase and obtain an extension of the Lease for 10 years upon 
the completion of Phase 1, and an additional 10 years upon completion of all other improvements  
pursuant to CUP# UPO 058; and 
 
Whereas, due to planning and permitting complexities, it is in the City’s and Tenant’s best 
interests to allow for the phasing of improvements; and, 
 
Whereas, City and Tenant have agreed to an amendment of the lease agreement in order to allow 
for the phasing of improvements on the Lease Sites 
 
NOW THEREFORE, City and Tenant mutually agree to amend said Lease as follows: 
 
Section 13.01 – Option to Extend Lease for Twenty Years:  Delete Existing Language and 
replace with the following: 
 
Section 13.01  Option to Extend Lease for Twenty Years: 
 
TENANT has submitted plans to renovate the improvements on the Premises as outlined in CUP 
application #UPO-058.  CITY and TENANT agree that TENANT will have an option to extend 
this Lease for two (2) - ten (10) year periods beyond the termination date of June 20, 2025, if 
Tenant completes certain improvements as outlined below pursuant to CUP application #UPO-
058. 
 
If  TENANT  completes the following renovations and repairs to the Lease site (Phase 1), valued 
at a minimum of $143,000, in accordance with the following timeframe, then Tenant shall have 
the option to extend the lease for and additional ten (10) years (extension until June 30, 2035): 
 
Demolition and Reconstruction of the two bathrooms    December 31, 2012 
Construction and installation of new floating dock and gangway  March 31, 2013 
Installation of new heating and air conditioning system   May 31, 2013 
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TENANT must notify CITY in writing of their intent to proceed with said Phase 1 option prior to 
June 30, 2013.  Said Phase 1 ten (10) year extension option must be approved by the City 
Council through an amendment to this Lease. 
 
If Tenant completes the above reference improvements (Phase 1) and then completes the 
remaining renovations repairs and improvements as outlined in CUP application #UPO-058, 
including but limited to, the construction of the fish market and public view deck (Phase 2), prior 
to July 1, 2014, then Tenant shall have the option to extend the Lease for an additional ten (10) 
years until June 30, 2045.   
 
TENANT must notify CITY in writing of their intent to proceed with said Phase 2 option prior to 
September 30, 2014.  Said Phase 2 ten (10) year extension option must be approved by the City 
Council through an amendment to this Lease. 
 
All other terms and conditions of the Lease shall remain in full force and effect. 
 
IN WITNESS WHEREOF, the parties hereto hereby execute this Amendment.   
 
CITY OF MORRO BAY    TENANT – George Leage 
 
 
 
_______________________________        
William Yates, Mayor     George Leage 
 
 
 
__________________________________       
Andrea Lueker, City Manager    
 
ATTEST: 
 
 
 
                                                
Jamie Boucher, City Clerk 



 Prepared by: ______      Dept. Review:_______ 

City Manager Review:______ 

City Attorney’s Review:_____ 

 
 

Staff Report 
 
 

TO:   Honorable Mayor and City Council       DATE:  February 8, 2012 
 
FROM: Rob Livick, Public Services Director 

By: Sierra Davis, Assistant Planner 
 
SUBJECT: M. Arete and J. Ross Appeals of Medina Project; Amendment to  

S00-089 and CPO-276 
  
RECOMMENDATION:  
Staff recommends the City Council deny the appeal and uphold the Planning Commission’s 
conditional approval of the amendment to Subdivision #S00-089 and Coastal Development 
Permit #CP0-276 subject to the Findings made in Attachment “A” and the Conditions of 
Approval included as Attachment “B”. 

 
FISCAL IMPACT:   
There will be fiscal impact to the City’s General Fund based on the processing of these 
appeals as there is not an appeal fee for projects located in the California Coastal 
Commission Appeal Jurisdiction. The costs of processing the appeals were based on staff 
time reviewing the appeals and preparing the staff report. The project was also publically 
noticed in the Tribune Newspaper for approximately $250.00 and postcard mailings were 
processed for approximately $46.00.   
 
PROJECT DESCRIPTION: The applicant has applied for an amendment to the approved 
Subdivision Permit #S00-089 and Coastal Development Permit #CP0-276 for a 2 parcel 
subdivision map and to construct a two story single-family residence with attached two car 
garage. The applicant requests an amendment to the previous Planning Commission approval 
modifying the required 50 foot buffer from the ESH (Environmentally Sensitive Area). The 
applicant requests further modification of the 50 foot ESH buffer to allow for a second 
driveway approximately 133 feet long, with an area of approximately 2,700 square feet 
(1,400 square feet of paved area and 1,300 square feet of pavers). The proposed driveway 
will encroach into the 50 foot buffer setback as well as the 25 foot buffer setback. 
 
BACKGROUND:   
The Planning Commission approved the project on July 19, 2010, however a request to 
reduce the buffer to less than 50 feet was denied. The Planning Commission decided that 
approving the project and denying the buffer reduction request would not be considered a 
taking, as the property is still a developable parcel. The Planning Commission approved the 
project with the following conditions: 
 

 
AGENDA NO:  B-1 
 
MEETING DATE: February 14, 2012 
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I. Restoration of Creek Area. The creek restoration plan shall include the buffer area 
between the 50 foot and 25 foot. In addition, mediation will be allowed within the 25 
to 50 foot buffer area to include the bioswale and detention but there shall be no 
extension of the retaining wall located in the 50 foot to 25 foot buffer area. 

 
J.  Creek Restoration Plan: Prior to the issuance of any building permit or the 

recordation of the map, a restoration plan for the ESH area shall be submitted to the 
City for review and approval. The city easement including the block wall shall be 
included and evaluated and corrected in this plan. A qualified biologist shall produce 
the plan and the plan shall contain milestones to ensure that the initial plantings 
thrive. In addition once the plan is approved, the removal of all non-native species 
shall be removed from the creek and buffer area prior to the issuance of any building 
permit or the recordation of the map. Prior to any final granted on the project all 
restoration work shall be completed except for the ongoing maintenance required. 

 
Subsequent to Planning Commission conditionally approving the Coastal Development 
Permit the applicant engaged an engineer to design the driveway to access parcel two. The 
applicant and his engineer determined that it would be a hazard to located to driveway 
outside the 25 foot buffer because of the close proximity to the existing house on parcel 1. 
The applicant submitted a driveway design with the final map that demonstrated the hazards 
associated with the design. The applicant was encouraged to apply for an amendment for a 
less hazardous driveway design because of the perceived hazards.   
 
The project as was heard at a duly noticed public hearing on January 4, 2012 before the 
Planning Commission.  During this meeting staff presented a report which provided project 
details including the environmental assessment, the amendment to the existing conditionally 
approved subdivision and coastal development permit, and an analysis of the Local Coastal 
Plan and Municipal Code regulations.  The Planning Commission also took public testimony 
which included eight individuals speaking in opposition of the project.  A brief summary of 
this testimony is as follows:   
 

 Johnnie Medina Jr., Applicant, stated they have worked with staff to design the home 
within the requirements and get the driveway as tight as possible.  The Fire 
Department’s required driveway width is why the home goes into the buffer and he 
is requesting approval to access the back home. 
 

The following individuals spoke against the project: 
 
 Dennis Cook, neighbor of Applicant, spoke against the proposal and stated the 

Applicant must have known when the property was purchased there would not be 
room to put in the driveway. 

 
 Jan Zerbe, spoke against the amendment and stated buffer setbacks were put in place 

to protect the ESH and the Commission should not allow a private driveway to 
encroach into this area. 
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 Michelle Arete, resident of Morro Bay, spoke against the amendment and was also 

representing 200 petition and letter signers.  The LCP and Municipal Code do not 
provide allowances for development within the ESHA. Arete stated the Applicant 
has not fulfilled the original conditions from 2002.  Arete urged the Commission to 
uphold the decision made at the July 2010 Planning Commission meeting. 

 
 Jim Ross, resident of Morro Bay, spoke against the City staff making exceptions.  He 

stated he sent a letter to the Public Services Dept. where he opposed allowing 17 feet 
into the 25 foot buffer zone and stated the Applicant should be required to use the 
common driveway of the existing residence.  Ross addressed the issue of the 
conservation easement which should be enforced and maintained.   

 
 Roger Ewing, resident of Morro Bay, spoke against the amendment and questioned 

how a variance could be granted when the current requirements have still not been 
met.  Ewing expressed concern about destroying the ESH and urged the Commission 
to deny the request. 

 
 Laura Mouns, resident of Morro Bay, read a letter from Abe Paregeen, past president 

of Bay Creek Condominiums stating the owners in the condo complex are upset over 
the additional requests from the Applicant.  The letter further stated the Applicant 
was aware of the setbacks when the property was purchased. The Bay Creek 
Condominiums was not allowed exceptions to setbacks and urged the Commission to 
not allow the Applicant to bend the rules and endanger the creek area.  

 
 Betty Winholtz, resident of Morro Bay, spoke against the amendment.  Winholtz 

noted when the law uses the word shall, it is required to be obeyed and urged the 
Commission to uphold the law.   

 
 William Dallick, neighbor of Applicant, spoke against the amendment and opposes 

any encroachment into the creek bed boundaries.  
 
After taking public testimony the Planning Commission took action to conditionally approve 
the project as recommended by staff with the following motion: 
 
Commissioner Solu moved to adopt the findings included as Exhibit A and conditionally 
approve amendment to Subdivision #S00-089 and Coastal Development Permit #CP0-276, 
subject to the Conditions included as Exhibit B and the site development plans dated 
November 21, 2011.   
 
The motion was seconded by Commissioner Grantham and passed 3-2 with Commissioners 
Nagy and Irons voting no. 
 
Subsequent to this action and within the designated time frame two appeals were filed 
requesting the City Council overturn the conditional approval of the project.   
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Discussion 
The City of Morro Bay received two appeals during the appeal time frame.  The following is 
a summary of the appeal issues:   
 
Date Submitted Appellant Issues 
January 13, 2012 Michele Arete 1) LCP and MBMC do not provide for 

development in ESH buffer, particularly LCP 
Policy 11.14;  
2) Amendment and Exhibit A contradict CP/LCP 
and render CEQA findings invalid;  
3) The parcel is not rendered unusable as it was 
previously conditionally approved;  
4) Applicant has not fulfilled/maintained the 
original conditions from the 2001 development; 
and  
5) A similar ESH development project, Black Hill 
Villas, approved by the California Coastal 
Commission lost in Court.  

January 17, 2012 James A. Ross 1) Driveway will be located within the 25 foot 
buffer for No Name Creek and the LCP and 
Municipal Code do not allow development within 
the 25 foot buffer;  
2) Previous Planning Commission denied the 
request to encroach in the buffer; and  
3) Previous conditions of approval were not 
addressed in regards to drainage. 

 
Many of the issues that have been brought up by the appellants are issues that have been 
previously addressed by staff and the Planning Commission.  
 
The main issue remains the reduction of the buffer from the previously approved 50 foot 
buffer. Pursuant to 17.40.040.D.6.b. the applicant consulted with the California State 
Department of Fish and Game and the California Coastal Commission to reduce the buffer. 
The Department of Fish and Game stated in the letter to John Medina dated October 21, 
2009 (Attachment 3) “The department does not object to construction of the proposed wall 
extension and home within 50 feet of the ESH. In an email from Michael Watson from the 
California Coastal Commission (Attachment 4), dated August 20, 2008, “All structural 
development must be setback a minimum of 50 feet from the stream/ESHA corridor per the 
LCP including 50 feet from the drip line of the willows”. To the extent that the proposed 
driveway access might encroach into the ESHA buffer, a commensurate amount of 
restoration must be included”. The City has conditioned the proposed amendment to comply 
with the requirements of the Department of Fish and Game and California Coastal 
Commission.   
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There are conditions that were not addressed prior to finaling the existing house on parcel 1. 
The conditions that were not addressed were carried over and incorporated into the Coastal 
Development Permit and Subdivision approvals in July of 2010. The conditions did not 
appear in the amendment staff report because the staff report only addressed the requested 
amendment, however the amendment is in addition to the previous approve conditions.  
 
The project qualifies for a Mitigated Negative Declaration (SCH 2009061049) and was 
adopted by the Planning Commission at the July 19, 2010 Planning Commission meeting. 
The Mitigated Negative Declaration was circulated on June 9, 2009 with a review period 
that ended on July 13, 2009.  The applicant has agreed to implement the mitigation measures 
proposed in the Negative Declaration.  Mitigation was required for Geology, Hydrology, 
Land Use, Noise, Transportation/Circulation, and Utility/Service.   
 
Staff has reviewed the environmental document and the amendment of the driveway area 
would not render the Environmental Document invalid. The biological section of the 
environmental document determined that the mitigation required for a driveway would be as 
follows: “To the extent that the proposed driveway access might encroach into the ESHA 
buffer, commensurate amount of restoration must be in included.” The environmental 
document project description does not define the driveway, however the mitigation measure 
is adequate and the amendment does not make the document invalid.     
 
The Local Coastal Plan and Morro Bay Municipal Code sections and policies were 
addressed in the January 4, 2012 Planning Commission packet. The Planning Commission 
reviewed the staff report and amendment and deemed the driveway necessary to access 
parcel two. The Planning Commissioners determined that if the driveway were to be 
required to be located outside the 25 foot buffer it would require an easement on Parcel 1 for 
access. Commissioners did not like the idea of requiring an easement and therefore the 
driveway for parcel 2 would be located entirely on parcel 2 and within the 25 foot buffer as 
proposed by the applicant. 
 
The City Attorney has prepared an additional analysis of the City’s Local Coastal Plan and 
his memorandum is attached hereto. 
 
PUBLIC COMMENT  
On February 7, 2012 the appellant, Michele Arete submitted an amendment to the appeal 
filed on January 13, 2012. Due to submitting the amendment during preparation of the staff 
report the amendment was not included in the discussion, however it will be accepted as 
public comment and has been included in the packet for your review.  
 
CONCLUSION 
At a public hearing the Planning Commission determined that the amendment is in 
substantial conformance with the environmental document and conditionally approved the 
amendment subject to the findings and conditions included in the January 4, 2012 staff 
report.  Insufficient information has been provided by the appellants to demonstrate that the 
Planning Commission’s findings or their approval were in error, therefore staff finds that the 
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appeal is without merit and recommends that the City Council uphold the Planning 
Commission’s decision.   
 
ATTACHMENTS 

1. January 4, 2012 Planning Commission Minutes 
2. January 4, 2012 Planning Commission Packet 
3. Department of Fish and Game Letter dated October 21, 2009 
4. California Coastal Commission E-mail dated August, 20 2008 
5. Department of Fish and Game Letter dated August 13, 2007 
6. Appeal filed by Michele Arete, submitted January 13, 2012 
7. Appeal filed by John A. Ross, submitted January 17, 2012 
8. Amendment to Michele Arete Appeal, submitted February 7, 2012 

 
 



City of Morro Bay 
 City Attorney Department 
 595 Harbor Street 
 Morro Bay, CA  93442 
 805-772-6568 
  

 

MEMORANDUM  
 
 
TO:  Mayor & Council    
FROM: Rob Schultz, City Attorney 
DATE:    February 9, 2012 
SUBJECT: 3390 Main Street Appeal 
 
 

 
The Staff Report for the above referenced matter recommends that the City Council deny the appeal 
and uphold the Planning Commission’s decision to allow the Applicant to construct a driveway 
within the ESHA buffer area.  I am providing you this memorandum as further analysis and support 
for the denial of the Appeal.   
 
The only issue in front of the City Council is whether the Applicant should be granted an 
amendment to the previous Planning Commission decision requiring a 50 foot buffer from the ESHA 
(Environmentally Sensitive Habitat Area) for all development on the parcel. The Applicant has 
amended the development plans so that the residential structure is situated outside of the ESHA 
buffer area. However, the applicant requests a modification of the 50 foot ESH buffer to allow for a 
driveway within the ESHA buffer area. The proposed driveway would encroach into the 50 foot 
ESHA buffer setback as well as the 25 foot ESHA buffer setback. The applicant is requesting the 
modification because the project as approved (without modification to the 50 foot ESH buffer) does 
not provide sufficient space outside the 50 foot ESHA buffer to allow for a driveway to access the 
proposed new house.  The existing house on parcel one is within the 50 foot buffer and is 
approximately 11 feet away from the 25 foot ESHA buffer boundary. In addition, other residential 
properties in the area are also within the 50 foot ESHA buffer area. 
 

The proposed driveway is adjacent to Noname Creek and an area that has been mapped as 
Environmental Sensitive Habitat Area (ESHA) on the City's Zoning and LCP Maps. The appeal 
basically contends that the project does not provide an adequate setback or buffer between the 
driveway and Noname Creek and the ESHA.   
 
Noname Creek enters a 36” diameter culvert through a flat concrete headwall located at the Navy 
Fuel Storage Facility.  The culvert conveys the flow to the west beneath Panorama Drive and 
beneath a condominium development adjacent to Panorama Drive.  The Creek emerges in a poorly 
maintained channel west of the condominiums and flows to Tide Avenue where it enters a 48” 
diameter CMP culvert. The water emerges from the 48” culvert west of Tide Avenue between 
Whidbey Street and Vashon Street.  It then flows through a wide unimproved drainage channel to 
Main Street (next to the Applicants property) where the water enters a 54” diameter RCP 
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CALTRANS culvert and drains to the west beneath Highway 1 and discharges to the beach.  The 
Map below shows the path of Noname Creek. 
 

 
 
As the staff report points out, the core issue of this appeal is LCP Policy 11.14. LCP Policy 11.14 
states:      

 
 A minimum buffer strip along all streams shall be required as follows: 
 
1. A minimum buffer strip of 100 feet in rural areas; 
2. A minimum buffer strip of 50 feet in urban areas. 
 
If the applicant can demonstrate that the implementation of the minimum buffers 
on previously subdivided parcels would render the subdivided parcel unusable for 
its designated use, the buffer may be adjusted downward only to a point where the 
designated use can be accommodated, but in no case shall the buffer be reduced to 
less than 50 feet for rural areas and 25 feet for urban areas. Only when all other 
means to project modifications are found inadequate to provide for both the use 
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and the larger minimum buffer. The lesser setback shall be established in 
consultation with U.S. Fish and Wildlife and the California Department of Fish 
and Game and shall be accompanied by adequate mitigations. The buffer area 
shall be measured landward from the landward edge of riparian vegetation or from 
the top of the bank (e.g. in channelized streams). Maps and supplemental 
information may be required to determine these boundaries. 

 
Buffer areas are not in themselves a part of the environmentally sensitive habitat area to be 
protected. Buffers and development setbacks protect biological productivity by providing the 
horizontal spatial separation necessary to preserve habitat values and transitional terrestrial habitat 
area. Spatial separation minimizes the adverse effects of human use and urban development on 
wildlife habitat value through physical partitioning. The width of such buffers would vary depending 
on the type of ESHA and on the type of development, topography of the site, and the sensitivity of 
the resources to the particular kind of disturbance.  
 
It is very important that as Council considers LCP Policy 11.14  relating to Stream Buffer setbacks, 
that Council also consider in totality all other LCP Policies and Coastal Act provisions related to the 
protecion of enviromental sensitive habitat. In addition, it is important to apply these Policies to  
facts and evidence supporting the granting or denial of the encroachment into the ESHA buffer 
setback.   
 
In that regard, LCP Policy 11.01 states the following: 
 

Environmentally sensitive habitat areas shall be protected against any significant 
disruption of habitat values. 

 

In addition, LCP Policy 11.02 States the following:  

Development in areas adjacent to environmentally sensitive habitat areas and parks 
and recreation areas shall be site and designed to prevent impacts which would 
significantly degrade such areas, and shall maintain the habitat’s functional capacity.  

 
The first test for determining ESHA under the Coastal Act and the City's LCP is whether the 
Environmentally Sensitive Habitat Area including plants or animals or their habitats is either (a) 
rare, or (b) especially valuable because of its special nature or role in an ecosystem. (Pub. Res. Code 
§ 30107.5) The second test for determining ESHA under the Coastal Act and City's LCP is whether 
the habitat could be easily disturbed or degraded by human activities and developments. (Pub. Res. 
Code § 30107.5) 
 
In order to meet the requirements of our LCP and the Coastal Act, the City consulted with California 
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Fish & Game Staff, US Fish & Wildlife Staff, the Project Biologist/Ecologist, and Coastal 
Commission Staff. All three agencies and the Project Biologist all agreed that this project has been 
sited to protect against any significant disruption of habitat values. In fact, the California Department 
of Fish and Game has issued three letters to the City regarding the construction of the wall extension 
and driveway and have stated that the proposed Project would not affect fish and wildlife resources.  
More specifically, William Loudermilk, Regional Manager for the Department of Fish and Game 
states:   
 

After surveying the lot it caused me to ask why the creek on this lot has a 
designated ESA. Based on the Department’s review of the site specific plans and 
other information you submitted, consultation with you regarding the scope of 
proposed work, consultation with staff of the City of Morro Bay, the site visit 
conducted by staff, and our knowledge of the Project site, we have determined that 
there is no existing fish or wildlife resource that will be substantially adversely 
affected by your Project, if it is constructed in the manner described.  

 
In addition, Senior Environmental Scientist, Julie Means, from the Central Region of the California 
Department of Fish and Game (CDFG) has viewed the property and determined: 
 

That there is no existing fish or wildlife resource that will be substantially 
adversely affected by the project.  
 

In addition, William Kirchner, PWS for US Fish and Wildlife Service, Chief NWI Branch, states:  
 

My understanding of ESH is that an area has this designation if plant of animal 
life or their habitats are either rare or especially valuable because of their special 
nature or role in an ecosystem.  The two letters from the CA Department of Game 
and Fish clearly indicate that there are no fish and wildlife resources that would 
be impacted by the development.  In my opinion, the CA Department of Game and 
Fish would be the definitive source to determine if ESH habitat is on site or not 
based on a biological assessment.  I have no comment on the application of the 
local ordinance rules. 
 

Finally Mike Watson, Coastal Commission Planner, weighed in on this project and stated: 
 

Our staff biologist has reviewed the materials and concurs with the ESHA 
delineation prepared by the applicant’s consultation with the following exception, 
it needs to include the willows on the near the east side of the property.  
Accordingly, all structural development must be setback a minimum of 50 feet 
from the stream/ESHA corridor per the LCP including 50 feet from the dripline of 
the willows.  To the extent that the proposed driveway access might encroach into 
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the ESHA buffer, a commensurate amount of restoration must be included.  Of 
course, we recommend that only native, non-invasive plant species be allowed and 
strongly encourage restoration with native species wherever possible. 
 

A further LCP Policy for Council to consider is 11.05, which states: 
 

Prior to the issuance of a coastal development permit… Projects which could 
adversely impact an environmentally sensitive habitat area shall be subject to 
adequate environmental impact assessment by a qualified biologist(s). 

 
In response to this LCP Policy, the City consulted with Mike McGovern, the Biologist/Ecologist for 
the project and he states: 
 

The lot offers no appropriate habitat for botanical species…The plethora of exotic 
vegetation, particularly the more aggressive invasive species, precludes the 
opportunity of the establishment of those native species with special listing….there 
is nothing sensitive or unique about the flora or fauna on the lot in its present 
state” and that “to extend the existing retaining wall to approximate the new 
proposed ESA boundary also will have no significant impact on the biota.  
 
Ms. Julie Means, Senior Environmental Scientist, from the Fresno office the 
California Department of Fish and Game (CDFG) has visited the property and 
viewed the creek.  She reviewed the scope of the proposed project and determined 
that the retaining wall and the development behind it is not within the jurisdiction 
of the CDFG and a Stream Alteration Notification does not need to be submitted 
for this project.  They also conclude that this proposed project will not impact fish 
or wildlife resources because none exist on the property. 
 
Dr. Jeffrey R. Single, Ph. D. and Mr. William Loudermilk of the California 
Department of Fish and Game have determined that there is no existing fish or 
wildlife resource that will be substantially adversely affected by the project.  I agree 
with their conclusion. 
 

Finally Council should consider during its deliberations LCP Policy 11.06, which states the 
following:  
 

No permanent structures shall be permitted within the setback area except for 
structures of a minor nature such as fences or at-grade improvements for 
pedestrian or equestrian trails.  Such project shall be subject to review and 
comment by the Department of Fish and Game prior to commencement of 
development within a setback area.  For other than wetland designated use, the 
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setback area may be adjusted downward only to a point where the designated use is 
accommodated but in no case is the buffer to be less than 50 feet.  The lesser 
setback shall be established in consultation with the Department of Fish and 
Game.  If a setback area is adjusted downward mitigation measures developed in 
consultation with the Department of Fish and Game shall be implemented. 

 
With respect to reducing buffers, this LCP Policy clearly contemplates the ability to reduce 
minimum buffers.  For this project, the City consulted with California Fish & Game, US Fish & 
Wildlife and the Coastal Commission. All three agencies have agreed: 
 

There is no existing fish or wildlife resource that will be substantially adversely 
affected by the project.  

 
Quite frankly, the Applicant has proven with facts and evidence that the 25 foot ESHA buffer for the 
driveway is not necessary. Staff has provided conditions of the permit that are intended to ensure 
that the habitat protection and restoration objectives of the project are fulfilled and will maximize 
protection of adjacent habitat areas. 
 
In a case eerily similar to the instant project, the California appellate court in Ross v California 
Coastal Commission held that the California Coastal Commission complied with the California 
Coastal Act and the California Environmental Quality Act when it certified a coastal development 
project along beachfront dune property in the city of Malibu.  Petitioners argued that the commission 
failed to comply with the 100-foot buffer requirement set forth in the city's land use plan policy. The 
Court held that 100-foot buffer policy must be considered in conjunction with all the other local 
implementation policies and must be interpreted together to give effect to all provisions of the local 
coastal program. The Court held that there was substantial evidence to support the commission's 
determination that a five-foot minimum buffer would provide adequate protection of the ESHA. 
Moreover, the Court held that commission's interpretation of the local coastal program is entitled to 
great deference.  
 
The Court decision in Ross v California Coastal Commission quotes the Director of the Coastal 
Commission, Peter Douglas, regarding the issue of fairness and equity that must always be 
considered by the commission and is applied from time to time where other properties or areas are 
similarly situated. Mr. Douglas explained the Coastal Commission rationale for granting a Coastal 
Development permit within the ESHA buffer area as follows: 
 

 [I]n this case, when you look at the other approvals in the City of Malibu, that 
there were no buffer setbacks required before, we didn't [appeal] those approvals 
in the past, and therefore this is a case of first impression. So, we felt that treating 
this party, in as much similarly to others situated in the same way made sense, but 
the additional factor was that the restoration that we are getting here was of such 



Memo to City Council 
3390 Main Street Appeal 
February 9, 2012 
Page 7 
 

 

 

7

importance that we felt both the equity issues, in terms of how others had been 
treated—and this is the first time that we are requiring this kind of a buffer—and 
the restoration component warranted the requirement of a 5-foot buffer to avoid a 
direct impact on the environmentally sensitive habitat areas.  

 
The City must also consider Section 30010, and the United States Supreme Court’s decision in 
Lucas v. South Carolina Coastal Council.  Section 30010 of the Coastal Act provides that the 
Coastal Act shall not be construed as authorizing the Commission to exercise its power to grant or 
deny a permit in a manner that will take private property for public use. The subject of what sort of 
government action results in a “taking” was addressed by the Court in the Lucas case. In Lucas, the 
Court identified several factors that should be considered in determining whether a proposed 
government action would result in a taking. For instance, the Court held that where a permit 
applicant has demonstrated that project denial would deprive his or her property of all economically 
viable use, then denial of the project by a regulatory agency might result in a taking of the property 
for public use unless the proposed project would constitute a nuisance under State law. Other 
Supreme Court precedent establishes that another factor that should be considered is the extent to 
which a project denial would interfere with reasonable investment-backed expectations. With this 
Project, due to the size and shape of the adjacent parcel and already developed residential home, it is 
not possible to locate the driveway in a manner that would meet the required 25 foot ESHA buffer 
setback. Although not having a driveway to ones property may not be considered a taking of all 
economically viable use of the property, it certainly would interfere with the reasonable investment 
backed expectations. Especially in light of the fact that there is no evidence to support a twenty five 
foot ESHA buffer area.  
 
As stated above, the proposed project has been reviewed and approved by the California Fish & 
Game, US Fish & Wildlife and Coastal Commission. The project, as conditioned, can be found to be 
consistent with applicable City goals and policies and will not be detrimental to the ESHA mapped 
area. The Planning Commission determined that the granting of an exception to the 25 foot buffer 
will not constitute a special privilege to the applicant or property owner because other properties that 
are in the immediate vicinity are developed similarly with residential homes that are encroaching 
into ESHA or abutting ESHA. Since the applicant is constructing a single-family residence 
consistent with the use allowed by the zoning district, granting this exception does not constitute a 
special privilege to the property owner.  
 
In sum, the Planning Commission's approved project struck a reasonable balance between competing 
LCP policies designed to both protect resources and to respect constitutional private property rights. 
This is a single family residential project with no impacts in relation to existing overall impacts from 
existing development in this area. While the driveway for this project is located within the required 
ESHA buffer, there are no alternative driveway locations that could provide the required buffer or 
significantly increase the buffer and it has been determined that the driveway will not have a 
significant impact on the ESHA. As with the Coastal Commission in the Ross Case, the Planning 
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Commission considered what would be both equitable and most protective of coastal resources.  In 
this case, given that three governmental agencies and the project Biologist have determined that the 
required ESHA buffer is not necessary, the project, as approved by the Planning Commission does 
conform to the ESHA protection policies and standards of the Morro Bay LCP and Coastal Act.  
 
If you have any other questions, please do not hesitate to call. 
 

RWS 
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Staff Report 
 

TO:   Honorable Mayor and City Council   DATE:  February 7, 2012 

FROM: Kathleen Wold, AICP – Planning and Building Manager 
Rob Livick, PE/PLS – Public Services Director/City Engineer 

 
SUBJECT: Review of Draft Zoning Text Amendment A00-013 amending Section 

17.48.32 (Secondary Units). 
 
 
RECOMMENDATION:                                                                                                         
Staff recommends the City Council: 

1) Open the public hearing and receive testimony; and 
2) Provide direction to staff to incorporate any changes and bring the ordinance 

back to City Council for “First Reading”. 
 
FISCAL IMPACT:   
This action has minimal fiscal impact in that the processing and publication of the ordinance 
change will require some staff resources.  Additionally, the reduction in fees through 
processing a public hearing is offset by a reduction in staff time required to review the project. 
 
BACKGROUND/DISCUSSION: 
The purpose of this amendment is to modify the current regulations and comply with the amendments 
made in 2002 to State Law Section 65852.2 which requires cities to set standards for the development 
of second dwelling units with ministerial review in an effort to increase supply of small, affordable 
housing units while ensuring that those units remain compatible with the existing neighborhood.  
Nothing in this amendment will affect the due process rights that citizens possess through the City’s 
Local Coastal Plan or the California Coastal Act. Language will be added to the ordinance to this effect 
based on Coastal Commission Staff comments. 
 
On March 22, 2011 the City Attorney brought to the City Council a staff report on the status of 
secondary dwelling unit regulations with a recommendation that City Council provide direction to staff. 
 At this meeting the Council directed staff to return with the following amendments to Morro Bay 
Municipal code Section 17.48.320 (Secondary Units):  
 
 
 

1. Minimum and Maximum Floor area.  The floor area of a second unit shall not exceed 
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the maximum allowable amount of 1,200 square feet as per State guidelines. 
 

2. Architectural compatibility.  The architectural design, exterior materials and colors, roof 
pitch and style, reasonable compatible of the second unit…. 

 
3. Parking.  The parking space can be open and uncovered; however neither may be in 

tandem with required parking…. 
 

4. Conditional Use Permit.  Remove entire requirement.   
 
Staff has researched the Secondary Unit regulations and found that the changes proposed in 2005 were 
never certified by the California Coastal Commission (CCC).  Because the changes approved by the 
City Council in 2005 were never certified by the CCC staff has used the prior secondary unit 
regulations as the base document and made changes to that document as instructed by the City Council. 
 All changes proposed are consistent with Government Code Section 65852.150 and 65852.2 which 
pertain to Secondary Units.   
 
The proposed revisions to Chapter 17.48 are as follows (words in italics are added and words with 
strikethrough will be deleted):   
 
17.48.320 GRANNY SECONDARY UNITS 
The purpose of this Section is to provide affordable low- and moderate-income housing.  The following 
supplemental regulations are intended to comply with government Code Sections 65852.150 and 
65852.2 on second units and implement the general plan, by allowing second units in all R districts 
subject to the following requirements;  Pursuant to Government Code Section 65852.2, in zones where 
designated, a permit may be granted allowing a granny second unit on lots where there is one single-
family residence, subject to the following provisions: 
 
A. Minor Use Permit and Deed Restriction Required 

A granny second unit may be permitted only after obtaining a Minor Use Permit pursuant to 
Chapter 17.60.  A deed restriction in a form approved by the City Attorney shall be recorded 
limiting the use of said real property to residential purposes only.   

 
B. A.  Location 

Said unit may be located, as an accessory use, on any lot zoned for single-family or multi-
family uses in accordance with the District Tables in Chapter 17.24 where a primary residential 
use has been previously established or proposed to be established in conjunction with said unit. 
Only one-second unit or one guesthouse is permitted per one primary single family dwelling on 
the same lot: 

 
C. B.  Lot Coverage 

Maximum lot coverage allowed for the District that they are located in. 
 
D. C.  Design 
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Said unit shall be consistent reasonably compatible with the architectural style of the main 
residence and the neighborhood, and shall be located on the same lot as the primary residence. 

 
E. D.  Size 

The total floor area, not including a garage, for a granny secondary unit shall not exceed 1,200 
square feet as per State guidelines. 

 
F. E.  Parking 

A minimum of one additional parking space per bedroom, not to exceed two spaces, shall be 
provided.  The parking space can be open and uncovered, however may not be in tandem with 
the required parking of the principal dwelling unit but can be located in setbacks areas and in 
tandem if both spaces are for the secondary unit.  Off-street parking shall be permitted in 
setback areas or through tandem parking, unless the following specific findings are made: The 
principal dwelling unit must conform to the parking requirements of Chapter 17.44 “Off-Street 
Parking and Loading:” 
 
1. That parking in setback areas or tandem parking is not feasible based upon specific site 

topography constraints or adverse fire and life safety conditions, or 
 

2. That it is not permitted anywhere else in the City. 
 
G. Water Equivalencies and Other Public Facilities 

The developer shall obtain and/or pay for all applicable water equivalency and other public 
facility improvements at the standard set for an apartment unit prior to issuance of a building 
permit, but will not be subject to a residential unit allocation under the provisions of Measure F. 

 
H. F.  Compliance with Title 14 

A granny/second unit shall be in conformance with all applicable provisions of Title 14 of the 
Morro Bay Municipal Code in addition to the applicable requirements for height, setback, lot 
coverage, etc. pursuant to the provisions of Chapter 17.24. 

 
I. Use Limitation 

Single-family residences with approved secondary units shall not have the secondary unit rented 
independent of the main residence when neither is occupied by the owner.  Primary and 
secondary Single family residences with approved granny second units shall not have the 
granny unit rented independent of the main residence when neither is occupied by the owner. 
 

In addition to the above changes there are also the following changes:  
 

 Remove requirement for a Conditional Use Permit in the AG, R-A, R-1, R-2, R-3, R-4 and CRR 
zone districts; and,  

 Change title from Granny Unit to Secondary Unit within Section 17.44 (Parking), Section 17.12 
(Definitions). 
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Staff has included both Attachment A the redlined version of the proposed changes and Attachment B 
which shows the final version of the text for your convenience.  
 
In addition to changes to the Secondary Unit regulations, staff is recommending the following changes 
to the Guesthouse regulations to be consistent with State law. 
 
17.48.315 GUESTHOUSES/QUARTERS AND ACCESSORY LIVING AREAS 
Where provided by this Title, guesthouses/quarters and habitable structures for accessory living area 
may be permitted in conjunction with a dwelling unit, subject to these further requirements: 
 
A. Guesthouse Restrictions 

A guesthouse shall not contain more than six hundred forty (640) square feet of habitable floor 
area containing not more than one bedroom and bathroom nor shall it exceed thirty (30) percent 
of the floor area of the main residence, and no cooking or food preparation or food storage 
facilities shall be provided. 

 
B. Use Permit Requirements 

A guesthouse may be permitted only after obtaining a Minor Use Permit pursuant to Chapter 
17.60.  In all cases, the Director shall require the recordation of a deed restriction limiting the 
use to guest purposes only and prohibiting its rental or occupation as a second unit.  Such deed 
restriction shall be subject to the approval of the City Attorney.  (Ord. 288 Exh. B (part), 1986; 
Ord. 263 § 1 (part), 1984) 
 

B. Location. Guesthouses may be established on any lot in any R or AG district where a primary 
single-family dwelling has been previously established or is proposed to be established in 
conjunction with construction of a guesthouse. Only one-guesthouse or second unit is permitted 
per one primary single-family dwelling on the same lot. 

 
Environmental Determination 
A Negative Declaration was prepared for this project, as defined by CEQA, as there were no 
environmental impacts associated with the project.  The environmental document was posted for review 
and comment for a thirty day period beginning on October 31, 2011 and ending on November 29, 2011.  
 
Public Notification  
Notice of this item will be published as a 1/8th page in the San Luis Obispo Tribune newspaper prior to 
the “first reading” notifying all Morro Bay residents of these proposed changes.   
 
Planning Commission Recommendations 
This proposed secondary unit revision was discussed at the December 7, 2011 Planning Commission 
meeting and then continued to their meeting of January 4, 2012.  Six members of the public spoke in 
regards to modifications to the ordinance.  The commissioners considered the public testimony and 
adopted planning commission resolution with the following amendments to the proposed ordinance: 
 

1. Change language in 17.48.320 C to read “ said unit shall be consistent and/or reasonably 
compatible”. 
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2. The increased floor area of an attached second unit shall not exceed 30-percent of the existing 
living area, per state law. 

3. A detached unit shall not exceed 1,200 square feet. 
 
CONCLUSION:  
The proposed Text Amendment will bring the City’s regulations regarding Secondary Units into 
conformance with Government Code Section 65852.150 and 65852.2 and incorporate the 
recommendations given to staff by the Planning Commission and previous direction from City Council. 
And, to bring this ordinance revision, along with the revisions to definitions and parking sections, to 
insure consistency with terminology, back to City Council for “First Reading” on February 28, 2012.   
 
ATTACHMENTS 

1. Planning Commission Meeting Minutes of January 4, 2012 
2. Current City of Morro Bay Section 17.48.320  
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Commissioner Irons asked to pull Item A-1 for discussion.  Irons noted that on page 3 regarding 
discussion of item B-3, 2 State Park Road, there was a letter and an email from a resident 
received which was brought forward and Commissioners discussed the concerns stated in the 
letter.  He asked the minutes be corrected to include that we brought forth the email from the 
public and discussed the concerns with staff and the applicant.   
 
MOTION:  Commissioner Irons moved to approve the minutes as corrected.  The motion was 
seconded by Chairperson Grantham and carried unanimously.  (5-0) 
 
B. PUBLIC HEARINGS  
 
B-1 Continued Item from the December 7, 2011 Meeting 

Case No.: #A00-013 
Site Location: Citywide 

 Applicant/Project Sponsor: City of Morro Bay 
Request: Zoning Text Amendment proposing to amend Section 17.48.320 (Secondary  
Units) modifying the section to be consistent with State regulations.   
CEQA Determination: Mitigated Negative Declaration 

 Staff Recommendation: Forward a favorable recommendation to the City Council to 
 approve the proposed Zoning Text Amendment and adopt the Mitigated Negative  
 Declaration.   

Staff Contact: Kathleen Wold, Planning and Building Manager (805) 772-6211 
 
Wold presented the staff report. 
 
Chairperson Grantham opened the Public Comment period. 
 
Amy Perry, resident of Morro Bay, spoke against the zoning text amendment.  She stated that on 
her block the secondary units have caused parking and noise problems and urged the 
Commission not to ease the current restrictions. 
 
Betty Winholtz, resident of Morro Bay, spoke against the zoning text amendment.  Winholtz 
stated that allowing second units to go from 900 to 1,200 square feet does not take into 
consideration the impacts to noise, parking, and circulation on neighborhoods and stated the 
current law is already compliant with State law; just more restrictive.  Winholtz disagreed that 
the proposed changes will further affordable housing. 
 
Dorothy Cutter, resident of Morro Bay, spoke against the zoning text amendment and expressed 
concern about allowing two large houses on one small lot.  Cutter stated that residents will not 
want rental homes to surround them cutting off their views, light and air.  Cutter stated the State 
law only states the granny units can be up to 1,200 square feet, but can be less.  She stated this is 
not about affordable housing but about greed. 
 
John Barta, resident of Morro Bay, spoke in favor of the zoning text amendment and stated as a 
former Planning Commissioner, he was involved with granny units.  Barta read from the State 
law which cites that granny units can ease a rental housing shortage, maximize limited land 
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resources, infrastructure and assist low to moderate income homeowners with supplemental 
rental income.  Barta stated he supports staff’s proposal. 
 
Dan Reddell, resident of Morro Bay, spoke in favor of the zoning text amendment, stating he 
supports reducing these restrictions and that rental income from a second unit could help 
struggling homeowners. 
 
Roger Ewing, resident of Morro Bay, spoke against the zoning text amendment.  Ewing stated 
that while he agrees with Mr. Reddell, he disagrees with Mr. Barta.  Ewing stated 1,200 square 
feet is not affordable housing and questioned why changes are proposed when this was not 
approved by the Coastal Commission.  He said the Commission should not make changes at the 
expense of neighbors and urged the Commission to consider the whole community. 
 
Hearing no further comment, Chairperson Grantham closed the Public Comment period.  
 
Commissioner Napier stated as a renter, she appreciates the smaller size for its affordability.  The 
increased cost of renting a secondary unit at 1,200 square feet would not be affordable. 
 
Commissioner Solu asked staff to clarify lot size versus home size in terms of the “building 
envelope.”  Wold clarified that the State guidelines allow the density to increase, not the lot 
coverage to increase. 
 
Commissioner Irons asked for Commission support on the following suggested changes:   
 

1. Secondary units to be consistent with the primary unit noting we do not have design 
guidelines that require neighborhood compatibility and line out “and the neighborhood”. 

2. Zoning be left as “consistent” and to line out “reasonably compatible.” 
3. The total floor area for a detached secondary unit shall not exceed 1,200 square feet 

which is consistent with State law. 
4. Restrict attached guest houses to not exceed 30% of the primary existing unit size and 

limited to owner occupied housing in the primary dwelling. 
 
Solu and Nagy were not in support of dictating design requirements.  Nagy stated regarding size, 
the lot size requirements are still present.  Having a requirement which limits size to a percentage 
of the main house does not work if the main house is small. 
 
Napier stated her support for Irons’ suggestion on design requirement and also size limitations, 
noting that a developer is still limited to the building envelope.   
 
Grantham stated his support and noted that reasonable compatibility provides flexibility. 
 
MOTION:  Grantham moved to pass as amended B-1.  Solu seconded the motion. 
 
Discussion included: 
 
Commissioner Solu requested to amend the motion secondary unit subsection Item C to include 
“said unit shall be consistent and/or reasonably compatible.” 

RLivick
Highlight

RLivick
Highlight



SSYYNNOOPPSSIISS  MMIINNUUTTEESS  ––  MMOORRRROO  BBAAYY  PPLLAANNNNIINNGG  CCOOMMMMIISSSSIIOONN  
RREEGGUULLAARR  MMEEEETTIINNGG  ––  JJAANNUUAARRYY  44,,  22001122  
  

4 
 

 
Commissioner Irons requested to amend the motion to state the increased floor area of an 
attached second unit shall not exceed 30% of the existing living area to bring us into 
conformance with State code and also the guest unit on “A” (Section 17.48.315) for an attached 
unit.  A detached unit shall not exceed 1,200 square feet. 
 
Commissioner Irons amended the motion on the floor and Chairperson Grantham seconded.  Rob 
Schultz confirmed State law. 
 

VOTE:  The motion carried 3-2 with Commissioners Napier and Irons voting no.   
 
B-2  Case No.: #S00-109 and #AD0-065 

Site Location: 821 Pacific and 700, 710 and 710 ½ Bernardo 
Applicant/Project Sponsor: Ruth Viau/ Cathy Novak 
Request: Requesting Planning Commission to amend the previously approved project  
conditions by deleting Planning Commission Condition 1, which requires parking to be  
provided on parcel two east of the power pole.  
CEQA Determination: Categorically Exempt Section 15305, Class 5   

 Staff Recommendation: Conditionally approve amendment to #S00-109 and #AD0-065  
Staff Contact: Kathleen Wold, Planning and Building Manager (805) 772-6211 

 
Wold presented the staff report and discussed with Commissioners the non-conforming status of 
the property including the previously approved parking exception.  
 
Chairperson Grantham opened the Public Comment period.   
 
Cathy Novak, Applicant’s Representative, explained the Applicant’s request and asked the 
Commission to support the modified parking request. 
 
Chairperson Grantham closed the Public Comment period.  
 
Commissioners discussed the request with staff. 
 
Irons stated he was not in support of the Applicant’s request to delete the parking condition as it 
is not an unreasonable condition.  Irons addressed his concerns made known at the previous 
Commission meeting where he had requested the garage setback be made conforming at 5 feet 
from the existing 1 foot.  And also his concern regarding the parking, which could be a safety 
issue having the parking spot straddle the right of way which he felt was not appropriate.   
 
MOTION:   Commissioner Nagy made a motion to approve Lot Line Adjustment #S00-109 and 

Variance #AD0-065, subject to the modified conditions of approval as stated in 
Exhibit B.  The motion was seconded by Chairperson Grantham and carried 3-2 
with Commissioners Napier and Irons voting no.  

 
B-3 Case No.: #SP0-141 

Site Location: Off premise signs at: Corner of Beach and Market, entry to parking lot of  
former Virg’s location on the Embarcadero, boat launch ramp.  
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A.

B.

C.

D.

E.

F.

G.

H.

I.

J.

17.48.320 - Secondary units.

The following supplemental regulations are intended to comply with Government Code Sections 65852.150 
and 65852.2 on second units and implement the general plan, by allowing second units in all R districts subject to the 
following requirements: 

Location. Second units may be established on any lot in any R or AG district where a primary single-
family dwelling has been previously established or is proposed to be established in conjunction with 
construction of a second unit. Only one-second unit or one guesthouse is permitted per one primary 
single-family dwelling on the same lot; 
Type of Unit. A second unit may be attached, detached, or located within the living area of the primary 
dwelling unit on the lot, subject to the standards of this section; 
Minimum and Maximum Floor Area. The maximum floor area of a second unit shall not exceed nine 
hundred square feet, or fifty percent, whichever is smaller, of the existing or proposed living areas of the 
primary dwelling unit, except that a secondary dwelling unit of three hundred square feet is permitted 
regardless of the size of the primary dwelling unit. No second unit shall be smaller than three hundred 
square feet; 
Development Standards. Second units shall conform to setback, height, lot coverage, and other zoning 
requirements applicable to the primary dwelling in the zoning district where the second unit is proposed; 
Architectural Compatibility. The architectural design, exterior materials and colors, roof pitch and style, 
type of windows, and trim details of the second unit shall be substantially the same as and visually 
compatible with the style and character of the surrounding neighborhood, as determined by the public 
services director. Color photographs of the street-facing side(s) of the street shall be submitted with the 
second unit building permit application; 

Parking. One additional parking space shall be provided for each second unit with one bedroom and 
two additional parking spaces shall be provided for units with two or more bedrooms. The parking space 
can be open and uncovered, however neither may be in tandem with required parking of the principal 
dwelling unit or secondary unit, and cannot be located in the front or street side setback area. The 
principal dwelling unit must conform to the parking requirements of Chapter 17.44: Off-Street Parking 
and Loading; 

Use Limitation. Single-family residences with approved secondary units shall not have the secondary 
unit rented independent of the main residence when neither is occupied by the owner. Primary and 
secondary units may be rented under a single rental agreement if the owner is not occupying either unit. 
The terms of the single rental agreement shall not allow sub-lease of one unit. An owner is deemed to 
occupy a unit if they hold it off of the rental market for their own use; 
Emergency Access. A second dwelling unit may be permitted only on a lot with access from a roadway 
that meets the fire apparatus access road requirements of the California Fire Code Section 902.2.2.1; 
Conditional Use Permit. A secondary unit that is larger than nine hundred square feet may be permitted 
only after obtaining a conditional use permit pursuant to Chapter 17.60. The maximum size of a 
secondary dwelling unit shall not exceed one thousand two hundred square feet or fifty percent, 
whichever is smaller, of the existing or proposed living areas of the primary dwelling unit; 

Parking Exception. The planning commission may grant exceptions to the limitations of parking subject 
to appropriate conditions adopted with a conditional use permit in accordance with Chapter 17.44

(Ord. 507 § 1 (part), 2005: Ord. 501 § 1 (Exh. A (part)), 2004: Ord. 445 § 3 (part), 1995) 
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Staff Report 

 
TO:   Honorable Mayor and City Council       DATE:  February 7, 2012 
 
FROM: Andrea K. Lueker, City Manager 
 
SUBJECT: Discussion on the Closure of Atascadero State Beach (Morro Strand)  
 
RECOMMENDATION  
Staff recommends the City Council review the staff report and information provided by Mr. Franco, San 
Luis Obispo Coast District Superintendent, regarding the potential closure of Atascadero State Beach 
(Morro Strand) and provide staff with any further direction. 

 
FISCAL IMPACT   
The fiscal impact of the closure of Atascadero State Beach (Morro Strand) would be significant to the City 
of Morro Bay.  According to the 2009/10 California State Park Statistical report, usage totaled 197,873 
free uses and 34,414 campers, for a total of 232,287.  Using a conservative estimate, closure to the park 
could reduce spending in our local economy by $2-2.5 million a year.  
 
BACKGROUND  
Since the announcement of the closure of Atascadero State Beach (Morro Strand) in May of 2011, the City 
has been in constant communication with State Parks to review and discuss the potential for keeping this 
important asset to the community open.  The City has sent several communications regarding the status of 
the State Park, including one in May2011, to the Senate Appropriations Committee members in support of 
SB356 which would require the Department of State Parks to notify a County or City that they intend to 
fully close a park within their jurisdiction and give the locality the options of voluntarily assuming the 
responsibility for the park.  The City sent a second correspondence in August 2011 to the Director of State 
Parks, Ruth Coleman and District Superintendent, Nick Franco reiterating our support of SB 356 as well as 
our on-going concerns with the closure.   
 
Unfortunately, in October 2011, SB 356 was not signed by Governor Brown; he stated it was duplicative 
as there are currently numerous localities that have already signed agreements to operate State Parks.  
Specifically in our case, the City currently has an operating agreement with State Parks for the State Park 
Marina as well as the City currently exercises regulatory authority over the California Tideland Trust 
Lands.   
 
Since the May 2011 announcement, staff has also been communicating directly with Nick Franco, the San 
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Luis Obispo Coast District Superintendent, in an effort to  keep informed of the status of the Morro Strand 
closure as well as the action the State was planning in regards to keeping the campground open.  Mr. 
Franco provided the following update which was forwarded to the City Council: 
 

California State Parks has been directed to reduce its expenditures statewide by $22 million 
through the closure of 70 state parks.  It is possible that some of these units can be kept open 
through partnerships with other agencies, non-profits and/or through concession operations 
with for-profit businesses.  At this point, nine parks have either entered into agreements or are 
close to finalizing agreements with partners to keep the parks open to the public. 

 
California State Parks has been meeting with Cal Poly to pursue a unique partnership that 
would allow a true “learn-by-doing” operation of Morro Strand State Beach that can provide a 
means to keep the park open to the public while also developing job skills and practical 
understanding of public land management to Cal Poly students. 

 
This partnership is being explored by the cooperative efforts of California State Parks, the 
Biology Department, the Political Science Department, and the Recreation, Parks and Tourism 
Department along with the College of Research and Graduate Programs.  Cal Poly Corporation 
is also involved as a non-profit able to assist with the mechanics of contracting and operation. 

 
It is our goal to have a draft framework and a good understanding of the likelihood for success 
by March.  If, by March, it appears that we are unlikely to be able to proceed with an operation 
by Cal Poly, we will pursue a Request for Proposals from concessionaires to operate the park. 

 
Separate from the partnership work, we are also pursuing a proposal to use some funding to 
install hookups in some of the sites in Morro Strand campground with the idea that increased 
rates from hookups as well as increased occupancy during the traditional off-season, will turn 
the park into a positive revenue source.  While this won’t reduce expenditures, it may provide 
sufficient income to cover the cost of expenditures. 

 
State Parks will also be holding several State Park Partnership Workshops, one of which staff will be 
attending, during February or early March, 2012.  These workshops are designed to offer non-profit 
organizations and public agencies information on assuming some or all of the functions of a State Park that 
is slated for closure.  The workshop will review the “Partnership Workbook for Operating Agreements” 
which includes a proposal checklist, explains the proposal requirements and lists the core functions to 
operate a State Park.   
 
CONCLUSION 
As most agree, it is extremely important to keep Morro Strand campground open and operating for a 
number of reasons, some of the most important being the local economy, vibrancy to the community as 
well as providing recreational opportunities.  The City has kept an open and ongoing dialog with State 
Parks and both agencies are poised to ensure the campground remains open now and into the future.   
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Staff Report 
 
 
 

TO:  Honorable Mayor and City Council                 DATE:     February 1, 2012 

FROM: Rob Schultz, City Attorney  

SUBJECT: Discussion and Consideration of Regulating Public Smoking 
 
 

RECOMMENDATION 
Staff seeks direction from City Council regarding whether to prepare an ordinance regulating 
secondhand smoke in the City of Morro Bay. 
 
INTRODUCTION 
Staff has been asked to present a report on prohibiting smoking within certain areas of Morro 
Bay. This report reviews possible benefits and implications of implementing a smoking ban, 
including a review of prohibitions in other cities.  
 
FISCAL IMPACT 
There is no financial impact associated with providing policy direction to staff on tobacco 
control ordinances.  Existing resources in the City Manager’s Office and City Attorney’s Office 
will be sufficient to enable staff to draft ordinances based on the City Council’s direction. 
 
BACKGROUND 
California has long been considered a pioneer with its statewide initiatives to reduce the harmful 
effects of smoking.  The 1988 passage of Proposition 99, the Tobacco Tax and Health Protection 
Act, imposed a 25 cent per pack cigarette tax and created statewide programs to reduce smoking.   
 
By 1993, local jurisdictions throughout the state had enacted smoke-free workplace ordinances 
that protected nearly two-thirds of California workers.  The success of local tobacco control 
legislation helped inform the 1994 creation and passage of Assembly Bill (AB) 13, the California 
Smoke-Free Workplace Act.  This landmark bill created a 100% smoke-free environment for 
most workplaces. 
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The passage of AB 13 was heralded as a groundbreaking replacement for a “patchwork of local 
laws,” but it was also criticized for its negative effect upon local tobacco control initiatives 
because it was limited to workplace protections.   In addition, its passage created the perception 
that local legislation was no longer necessary.  In researching this issue, staff discovered that 
many cities over the last several years have started to implement additional protections beyond 
those provided by state law. 
 
DISCUSSION 
Local governments that have chosen to enact tobacco control ordinances that are stronger than 
the protections provided by the state have generally focused their protections for indoor or 
enclosed places; protections for outdoor public places; secondhand smoke housing policies; and 
regulation of sales.  
 
Recently, the community has expressed interest in improving the City of Morro Bay’s 
secondhand smoke and tobacco control policies.  Rather than presenting the City Council with an 
ordinance that might not meet the City Council’s interests in this area, staff thought it prudent to 
request the City Council’s policy direction regarding each of the four potential areas for 
regulation.  Staff relied on several sources to compile the information below, including the 
Public Health Law and Policy’s Technical Assistance and Legal Center, the American Lung 
Association’s Center for Tobacco Policy and Organizing, and San Luis Obispo County’s 
Tobacco Control Program. 
 
Protections for Indoor or Enclosed Work Places 
 
AB 13, codified in Labor Code section 6404.5, prohibits smoking in most indoor workplaces, but 
exempts certain workplace environments.  Most other cities have acted to extend protections to 
cover these areas.  A comprehensive secondhand smoke ordinance would eliminate the 
exemptions to cover all enclosed workplace environments, as well as other enclosed places that 
are open to the public. 
 
Examples of enclosed public or workplace environments where protections can be extended 
include: 
 

 Private residences used as licensed child care and health care facilities 
 Taxi cabs 
 Tobacco retailers/smoking lounges/hookah bars 
 Truck cabs 
 Hotel lobbies 
 Rooms in hotels/motels (by increasing the required number of smoke-free rooms; state 

law requires 35%) 
 Banquet rooms (hotels) 
 Warehouse facilities 
 Small businesses with fewer than six employees 
 Owner-only workplaces that are open to the public 
 Public places such as sports arenas or convention halls 
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Protections for Outdoor Public Places 
 
There are numerous studies concluding that secondhand smoke is harmful to individuals, 
including a report from the California Air Resources Board declaring secondhand smoke as a 
toxic air contaminant, and a report from the U.S. Surgeon General stating that there is no risk-
free level of exposure to secondhand smoke.  A 2007 study conducted by researchers from 
Stanford University found that outdoor secondhand smoke exposure can be comparable to indoor 
secondhand smoke levels when an individual is near a smoker outdoors.  Many cities throughout 
the state have used these compelling healthcare studies as the basis for implementing some level 
of protection from secondhand smoke to outdoor public places.  Eighty-three cities and counties 
in California have passed what are considered to be comprehensive outdoor secondhand smoke 
ordinances. 
 
Two approaches have been generally accepted as the best methodologies to implementing a 
comprehensive outdoor secondhand smoke ordinance.  The first approach, known as the 
“inclusive approach,” legislates a complete ban on smoking in all outdoor public places.  Three 
cities in Southern California have adopted this type of ordinance. 
 
The second approach, known as the “listing approach,” targets seven key outdoor areas for 
protection.  The seven areas targeted for protection under the listing approach include: 
 

1. Dining areas: defined as outdoor seating at restaurants, bars, etc. 
2. Entryways (reasonable distance): defined as within a certain distance of doors, windows, 

and other openings into enclosed areas. 
3. Public events: defined as farmers’ markets, fairs, concerts, etc. 
4. Recreation areas: defined as parks, trails, sports fields, etc. 
5. Service areas: defined as bus stops, ticket lines, ATM lines, taxi stands, etc. 
6. Sidewalks:  defined as public sidewalks in downtown shopping and business areas. 
7. Worksites:  defined as any outdoor working area, such as constructions areas. 

 
Under the listing approach, the protection extended to these seven targeted areas must go beyond 
any protections currently offered by state law, which prohibits smoking within 20 feet of the 
main entrance, exits, and windows of government buildings, and within 25 feet of tot lots and 
playgrounds.  To be considered as a comprehensive secondhand smoke policy by policy 
advocates, five of the seven areas targeted for protection must be included in the ordinance. 
 
Other provisions that may be included in an ordinance regulating smoking in public places 
include: 
 

 Requiring that No Smoking signs be posted 
 Prohibiting the placement of ash cans and ashtrays 
 Requiring commercial property owners and managers to prevent patrons and guests from 

illegally using tobacco on their premises 
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Secondhand Smoke Housing Policies 
 
Smoke in multi-unit housing poses health problems for non-smoking residents through the 
drifting of smoke from neighboring units, balconies, and outdoor spaces.  The Surgeon General 
has determined that the dangers from secondhand smoke cannot be controlled by ventilation, air 
cleaning, or the separation of smokers from non-smokers.  Several studies have concluded that 
smoking in multi-unit housing also contributes to higher maintenance and insurance costs.  Many 
cities in California have begun to address the health dangers and additional costs related to 
secondhand smoke by implementing secondhand smoke housing policies. As of January 2011, 
101 communities in California have adopted some form of secondhand smoke housing policy. 
 
Secondhand smoke housing policies are complex because the provisions necessary to implement 
a secondhand smoke housing policy are varied.  Generally, the provisions of secondhand smoke 
housing policy can be broken up into three policy areas:  common area prohibitions, individual 
unit prohibitions, and the size and type of multi-unit housing to be regulated. 
 
Common Area Prohibitions 
 
Most housing policies include a prohibition on smoking in both indoor and outdoor common 
areas, except for areas designated for smoking that meet certain criteria.  Provisions for outdoor 
buffer zones are also another important aspect for determining where smoking may be 
prohibited.  Buffer zones protect tenants from drifting smoke from adjacent areas that can 
include balconies, patios, and decks that are within a “reasonable distance” of enclosed areas 
where smoking is prohibited. 
 
Individual Unit Prohibitions 
 
Restricting smoking within individual rental units is an important consideration when drafting 
secondhand smoke housing policies.  The American Lung Association supports prohibiting 
smoking in 100% of multi-unit rental housing due to the public health impacts of secondhand 
smoke, but recognizes that public policy makers must also consider the privacy rights of smokers 
and the logistics surrounding the implementation of secondhand smoke housing policies.  Some 
cities use a tiered approach to secondhand smoke housing protections by requiring that new 
complexes be 100% smoke-free, while permitting existing complexes to allow for a certain 
percentage of smoking units. 
 
A 2009 report from the California Department of Public Health revealed that 13.1% of 
Californians are smokers, down from 22.7% in 1988.  Policy makers are encouraged to consider 
the percentage of non-smokers and the increased costs associated with maintaining smoking 
units when determining the percentage of new and existing units that shall be smoke-free.  Other 
provisions that support the implementation of secondhand smoke housing policies include 
reasonable phase-in periods and the clustering of smoking units so that secondhand smoke 
exposure is limited as much as possible. 
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The Size and Type of Multi-Unit Housing Regulated 
 
The minimum size of the multi-unit housing complex upon which to impose secondhand 
smoking regulations needs to be determined.  The size of complexes that are regulated vary by 
city, and often depend on the other types of provisions that are included in the ordinance.   
 
The rights of condominium owners (both non-smokers and smokers) pose a difficult challenge 
for policy makers because the regulatory avenues used to mitigate the dangers of secondhand 
smoke in rental housing, i.e. the clustering of smoking units, is not as practical for 
condominiums, since they are individually owned.  Options available to policy makers to extend 
secondhand smoke protections to condominium complexes include: 
 

 Prohibiting smoking in common areas 
 Establishing reasonable distance provisions 
 Requiring the disclosure of smoking units and areas at the time of sale and leasing of a 

condominium unit 
 Declaring secondhand smoke a nuisance 

 
Ten cities in California have declared secondhand smoke to be a nuisance.  A nuisance 
declaration makes it easier for an individual to seek the redress of grievances through the civil 
court system, because a nuisance declaration lessens the burden of proof for an individual 
seeking private civil action.  In the housing context, declaring secondhand smoke a nuisance is 
helpful because it eliminates the need to prove that some particular level of exposure has 
occurred and then to prove that such exposure is an unjustified intrusion or hazard. 
 
Other provisions that can be included in a secondhand smoke housing ordinance include: 
 

 Requiring no smoking lease terms in rental agreements 
 Requiring landlords to disclose where smoking is allowed, including which units 
 Requiring landlords to submit diagrams of smoking and non-smoking units to City 

officials 
 Including motels and hotels with long term lodging policies 

 
Regulations of Tobacco Sales 
 
The California Department of Public Health reports that three out of four adult smokers started 
using tobacco before the age of 18, and considers the limitation of youth access to tobacco as a 
critical component to improving public health.  Many communities in California are regulating 
the location and operation of tobacco retailers as a way to reduce the illegal sale of tobacco to 
minors. 
 
Tobacco retail licensing laws and land use controls are being credited with helping to reduce the 
illegal sale of tobacco to minors.  The California Department of Public Health revealed that only 
7.7% of retailers surveyed in 2010 sold tobacco to minors, down from 8.6% in 2009, and 12.6% 
in 2008.  When the state began monitoring in 1995, the minors participating in the survey were 
able to buy tobacco products during 37% of tobacco purchase attempts. 
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Tobacco Retail Licensing 
 
Under the Cigarette and Tobacco Products Licensing Act of 2003, businesses that sell cigarettes 
and tobacco products in California are required to have a state-issued retailer’s license.  License 
holders are responsible for ensuring that they display their license, maintain accurate sales 
records, and allow inspection of these records.  It is illegal under state and federal law for 
retailers to sell cigarettes or tobacco products to minors. 
 
Many cities in California have adopted local licensing programs as an additional mechanism for 
enforcing federal and state tobacco control laws.  As of December 2010, 109 cities and counties 
in California have adopted local tobacco retailer licensing ordinances. 
 
Four elements are available as policy options when crafting a tobacco retail license program: 
 

1. Requiring all tobacco retailers to obtain a local license and renew it annually 
2. Providing that violations of any federal, state, or local tobacco control law is also a 

violation of the license 
3. Authorizing suspension or revocation of the local license for any violation of the license 

terms, and identify a dedicated enforcement agency 
4. Establishing a sufficient license fee to fund all costs of administration, implementation, 

and enforcement of the license 
 
The fourth element, establishing a sufficient license fee, is particularly critical to the adoption of 
an effective licensing ordinance.  Licensing fees are permissible but are limited to the actual 
costs associated with necessary government regulation.  Fees charged by other cities for 
ordinances containing all four policy options average $300 per year, with the highest fees at 
$1,500.  The fee structure established by those jurisdictions with local licensing regulations does 
not always represent a full cost recovery of administering this type of program.   
 
Right to Smoke 
 
A question of whether or not this ban would be an infringement of a person’s “right to smoke” 
may be raised. However, smoking is not a protected right under the Federal or State Constitution. 
The authority to ban smoking is expressly given in California Assembly Bill 846 and Health and 
Safety Code Section 104495, which authorizes cities and counties to implement smoking bans 
more stringent than what the state has imposed. 
 
Public Education 
 
If a smoking ban is implemented, a public education and signage program will be necessary. 
Secondhand smoke and tobacco control laws are typically complaint-driven and self enforcing.  
Ordinances that contain some sort of educational component, where the public is informed about 
the relevant regulations, are particularly helpful in instances where regulations are supported by 
self-enforcement. 
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RECOMMENDATION 
Provide direction on improving the City of Morro Bay’s secondhand smoke and tobacco control 
policies. 
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Staff Report 
 
TO:   Honorable Mayor and City Council     DATE:  February 8, 2012 

FROM: Rob Schultz, City Attorney 
 
SUBJECT: Discussion and Consideration of Amendments to Morro Bay Municipal Code 

Chapter 5.24 regarding Taxicabs  
 
RECOMMENDATION:  
Review the Staff Report and MBMC 5.24 regarding the regulations for Taxicabs and direct staff to 
return with this item for Introduction and First Reading with any changes suggested by Council. 
 
FISCAL IMPACT: 
None at this time. 
 
BACKGROUND: 
Mayor Yates expressed interest in amending the City’s Taxicab regulations in order to streamline 
and remove impediments to Taxicab companies in Morro Bay. 
 
DISCUSSION: 
Taxicabs provide an essential component of the public transit system for cities throughout America. 
A well functioning taxi system can be a valuable resource for visitors, business people, and patrons 
of bars, clubs, restaurants and stores. At the same time, taxis can assist those who do not have a car 
for a variety of reasons, such as income, age, disability, or simply personal choice. 
 
Taxicabs are operated by private persons that utilize the public rights of way to advertise and deliver 
their services. Most communities heavily regulate Taxicabs because it is assumed that left 
unregulated; the competitive and transient nature of the business would result in predatory, 
discriminatory, fraudulent and dangerous conduct.  Therefore, most communities are of the opinion 
that appropriate regulation of taxicab companies, taxicab drivers and their operations must be in 
place to protect the public health, safety, and welfare. 
 
However, in the past 25 years, many cities have deregulated taxi markets and a substantial amount of 
literature has emerged examining the merits of deregulation. The literature basically states that local 
regulatory barriers impose powerful obstacles to start-up taxicab companies, either by establishing 
unnecessary financial burdens and bureaucratic rules, or outright restrictions on new taxicab 
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businesses.  The literature states that when regulations become too onerous for taxicabs, would-be 
taxicab entrepreneurs, like other businesses, sometimes go underground and provide their services 
illegally. Most importantly, many will never start at all. The literature states that a taxicab business 
should be one of the easiest businesses to start up. The only requirements should be a clean, safe 
automobile; a driver in good physical condition without a recent criminal record; a driver's license; a 
simple, low-cost business permit; and the proper insurance. 
 
The City of Morro Bay currently has one Taxicab business that is approved and licensed to operate  
in Morro Bay. Attached is MBMC Section 5.24 (Attachment “A”) which regulates taxicabs in Morro 
Bay. MBMC Section 5.24 was enacted in 1964 and has had only two minor amendments since then. 
 I have highlighted the following sections of the ordinance for the City Council to specifically 
review and decide whether to streamline these requirements: 
 

 5.24.020 - Certificate of public convenience and necessity and permit.  

 5.24.040 - Certificate hearing.  

 5.24.050 - Investigation.  

 5.24.060 - Compliance required.  

 5.24.070 - Additional permits—Council determination.  

 5.24.080 - Additional permit—Application.  

 5.24.090 - Taxicab owner before enactment.  

 5.24.100 - All day operation.  

 5.24.120 - Transfer of certificate and permit.  

 5.24.150 - Approval of established rates.  

 5.24.160 - Rate change—Hearing.  

 5.24.180 - Inspection.  

 5.24.210 - Interior cleanliness.  

 5.24.240 - Driver's permit—Application.  

 5.24.250 - Driver's permit—Prohibited persons.  

 5.24.260 - Applicant residency.  

 5.24.270 - Applicant examination.  

 5.24.300 - Taxicab stands.   
 
Another approach the City Council might want to consider is to completely delete MBMC Section 
5.24 and enact a very simple ordinance such as one the town of Danville did recently.  Attachment 
“B” is the town of Danville’s taxicab ordinance which is simple, containing minimal requirements 
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and allows for driver permits issued in other jurisdictions to be used in lieu of issuing the Town’s 
own permit.   
 
CONCLUSION: 
Staff recommends that Council discuss changes to the current ordinance and direct staff to return this 
item for Introduction and First Reading. 
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